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I. INTRODUCTION

When the Clean Air Act (CAA)' was amended in 1990, the most ambitious feature
of the new legislation was the Title V operating permit program.® It will take years to fully
implement Title V.*> So far, the most controversial aspect of the Title V program has proven
to be the so-called flexibility provisions, which govern whether a Title V permit must be
revised when an air pollution source wishes to make an operational change at its facility, and
what procedures apply when a permit revision is necessary. As a general matter, Title V
recognizes that an operating permit program must allow American industry sufficient
flexibility to make changes quickly so that it can remain competitive in the global
marketplace.* However, the Environmental Protection Agency (EPA)'s implementing "Part
70" regulations reflect a complex and uneasy reconciliation of the principle of flexibility with
competing policies.*

This paper examines the experience of selected states and one "local" air pollution
control agency in implementing the Part 70 flexibility provisions. Title V requires states and

local agencies to develop individual Title V programs, submit them to EPA for approval, and

L 42 U.S.C. §§ 7401-7671q (1988 & Supp. IV 1992).

2 The oxﬁrating permit program was enacted by Title V of the CAA Amendments
of 1990, Pub. L. No. 101-549, 104. Stat. 2635. Title V is codified as Subchapter V of the
CAA at 42 US.C. §t§ 7661-7661f (CAA §§ 501-507). Technically, it might be more
appropriate to refer to the Subchapter V program than the Title V program. However, Title
V is by far the most common term, and thi
regulations use "title V" with a lowercase "t,"
common, and easter to read.

> One commentator has only half-humorously remarked that by the time the Title
V program begins to stabilize (sometime around the year 2005), given the history of the CAA,
that may be just about the time Congress decides to rewrite the Act again. Kathy D. Bailey,
Questions Answered: Permitting Under the New Clean Air Act, J. ENVTL. PERMITTING,

Winter 1991/92, at 41, 48.
4 CAA § 502(b)(10), 42 U.S.C. § 7661a(b)(10).

5 "Part 70" refers to 40 C.F.R. Part 70 (1994). The Part 70 regulations were
origmally s%%ed on June 25, 1992, and published in the Federal Register on July 21, 1992.

gaper will employ that terminology. EPA's
ut the capitalized Title V reference is more

See EPA's Operating Permit Program; Final Rule, 57 Fed. Reg. 32,250 (1992). Part 70 is
also referred to in this paper at times as the "current rule.” Again, EPA uses the lowercase
"part 70" while this paper uses the more common capitalized version.
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act as permitting authorities.* Most state and local agencies submitted their Title V programs
to EPA on time or shortly thereafter.” This paper analyzes some of the more interesting Part
70 flexibility provisions of certain states, namely Texas, Wisconsin, Florida, and Pennsylvania,
and one local agency, California's Ventura County Air Pollution Control District.® Before
evaluating these specific Title V programs, however, the paper addresses two issues of
common interest: the interpretation of what constitutes a Title I modification, and the
relationship between Title V programs and preconstruction. or new source, review.

It was originally thought that state Title V programs would vary widely.” Most of the

programs submitted to date, however, adhere fairly closely to Part 70.'° This paper

¢ State or local Title V programs are required by CAA § 502(d), 42 U.S.C.
7661a(d). A state is not the only govemmental body that can act as a "permitting authority"
under Title V. Local air pollution control agencies within a state can also be permittvivnllgl
authorities. For example, each of the 34 California Air Pollution Control Districts wi
administer its own Title V program. About 12 states have one or more local agencies that
are also submitting programs.

7 The statuto?' deadline was Nov. 15, 1993. By the end of Nov. 1993, 33 states
and 26 local agencies had submitted their Title V programs to EPA. However, some of those
programs, including ones from certain major states such as New York and New Jersey, were
determined to be incomplete. As of June 29, 1994 (the most recent tabulation), submittals had
been received from 41 state and 55 local agencies. Of those submittals, 32 state and 47 local
programs were determined to be con?lete, and 9 state and 5 local programs were determined
to be incomplete. EPA Office of Air Quality Planning and Standards, Clean Air Act
Operating Permits Program Fact Sheet, June 29, 1994.

States which have not yet submitted their programs include all the Region I states
(Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont),
Maryland, Tennessee, Kansas, and Missouri. Some states have not yet resubmitted after
being found incomplete. These states are still in the process of rule adoption. For example,
New Jersey has not yet adopted its final rules to implement Part 70. The proposed rules were
issued on Aug. 20, 1993 as N. J. ADMIN. CODE 7:27-22 (Operating Permits). New Jersey
plans to finalize part of the rules in Aug. 1994 and repropose many of the flexibility provisions
at the same time. Telephone interview with Tom Micai, N.J. Dept. of EnvtlL Protection and
Energy, June 12, 1994.

®  For convenience, this paper will hereinafter refer to state and local programs
golgacti\%ely as "state programs," unless otherwise indicated. This is a convention followed
y Part 70.

®  See, e.g., David P. Novello, The New Clean Air Act Operating Permit Program:
EPA’s Final Rules, 23 Envtl. L. Rep. (Envtl. L. Inst.) 10,080, 10,081 (Feb. 1993). Novello's
article is the best overview of Title V and EPA's implementing regulations.

1% A rough estimate is that 75% of the state progams closely track Part 70, 20%
have some differing provisions of interest, and 5% vary drastically. Interview with Adan
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concentrates on the relatively few programs that demonstrate unique approaches to the
flexability provisions. The Title V programs selected for analysis illustrate some of the
complexities and subtleties involved in the Part 70 flexibility provisions. As will be seen,
creative approaches can easily generate problems or confusion. Much will depend on how
the states apply their flexibility provisions in practice.

Title V flexability is still an evolving area of the law. Just as this paper was nearing
completion, the EPA released proposed revisions to the Part 70 flexibility provisions.'! Those
revisions have not yet be=n published in the Federal Register, but the advance text of the
proposal shows that significant changes to the current rule are planned.'? The changes are
the product of settlement negotiations concerning litigation over the current rule, and
experience with state attempts to implement the current rule.”” Despite the likelihood of
changes based on the recent proposed revisions, this paper focuses on the flexibility
provisions as they currently exist (i.e., under the July 21, 1992 Federal Register version of
Part 70).

There is still great value in analyzing the flexibility provisions under the current rule.
The experience of the states in attempting to implement the current rule may be instructive
for the proposal to revise the Part 70 flexibility provisions. In addition, there will be a
window during which the current rule will still control state programs, and even actual
permits.

The length of the window will depend in part on when the recent proposal to revise

Schwartz, EPA Office of General Counsel for Air and Radiation, Wash., D.C., May 20, 1994.

1 EPA, 40 C.F.R. Part 70 Proposed Rule Revisions, 59 Fed. Reg. ____ (forthcomin
Aug. 1994), roposal was released on July 8, 1994. Gary Lee, EPA Acts to Void Bus.
Concession to Imgatry on Clean Air, WASH. POST 9, 1994 at A11; Air Pollution: EPA
Calls for Public Notice, Comments on Minor Permit hanges Daﬂy Env't Rep. (BNA), July
12, 1994,

2" Advance Text of EPA's 40 C.F.R. Part 70 Proposed Rule Revisions, July 8, 1994
[hereinafter Advance Text][Actual rule sections will hereinafter be cited as Proposed
Amended 40 C.F.R. § 70.__].

3 Advance Text, supra note 12, at 4 (preamble, sec. I).
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Part 70 is finalized. This alone may take some time. The current Part 70 was not finalized
for over a year after it was originally proposed.* In the meantime, EPA will be using the
current rule to evaluate all state Title V programs that have already been submitted or that
will be submitted before Part 70 is revised.!* Therefore, most state Title V programs will
come into effect under the current rule. Even after Part 70 is revised, there will be a phase-in
period of 18 months for states to adopt new rules to incorporate the revisions.'® Then,
revised state programs will need to be resubmitted to EPA for review and approval. Thus,
even if the proposal to revise Part 70 is finalized by January 1, 1995, many states will still be
operating under the current rule until at least June 1, 1996, and possibly even later. Since the
first Title V permits'’ may be issued as early as 1995,'® there will probably be permits in
existence that are controlled by the current rule, possibly even for a year or two.

Although this paper focuses on the current Part 70, it does discuss the proposed

!4 The original proposal, found at 56 Fed. Reg. 21,712, was published on May 10,
1991. The final rule was not signed until June 25, 1992. The main reason for the delay was
disputes within the administration, including Vice-President Quayle's Council on
Competitiveness, particularly over the minor permit modification procedures. Novello, supra
note 9, at 10,081. There may very well be further intra-Admmistration controversy over
various aspects of the proposed revisions that will also delay their promulgation.

15 More precise%y, EPA is proposing that state and local program approvals be
govemed by the version of Part 70 in effect at the time of a program's submittal, except that
rograms submitted within six months after the publication date of the Part 70 revisions will
e judged by whichever version of Part 70 the permitting authority chooses. Programs
submitted after the six-month period would be evaluated under the revised Part 70. Advance
Text, supra note 12, at 3 (preamble, sec. I) and 170-72 (preamble, sec. IV.C.3).

16 States would have up to two years if legislative changes were necessary. Advance
Text, supra note 12, at 171 (preamble, sec. IV.C.3); Proposed Amended 40 C.F.R § 70.4(i).

17 Another terminology convention used by this paper is "Title V Permits. " The Part
70 regulations and many states use the term "Part 70 permuts,” although "Title V permits" is
often used interchangeably. Some state programs have their own terms, such as "federal
operating permit” (Texas) or "operation permit" (Florida, Wisconsin).

13 nitial Title V permits are to be issued to covered sources over a three-year phase-
in period, one-third each year. When permit issuance begins will vary by state. State
grograms must first be approved by EPA. In many cases this will be done by Nov. 15, 1994.

ources are then given 12 months to apply for a permit after program approval, except that
states may require earlier applications, and many are doing so. Although 18 months is
allowed for permit issuance, &ose states that require earlier ép lications and can act more
quic7:l(d))'( rin)ay e able to issue some permits in 1995. See 40 C.F.R. §§ 70.4(e), 70.5(a)1),
70.7(a)2).




revisions in places, particularly in section ITI. It does this both to better illustrate how the
current rule operates, and to show how and why the existing flexibility provisions are likely
to change in the future. The preamble to the proposed revisions contains a wealth of
information showing EPA's latest interpretation of the current rule. The proposed revisions
are also discussed in the review of Pennsylvania's program, which is taking a different tack
from other state programs, and actually has served as a model for some of the proposed

revisions.




II. OVERVIEW OF THE TITLE V OPERATING PERMIT PROGRAM
This section provides the background to understand Title V as it relates to the

requirements for state programs and the issue of flexibility in Title V permits."’

A. Pre-1990 Structure of the Clean Air Act

Title V is not the first air quality-related permit program. As discussed in more detail
later in this paper, there are other air permit programs that predate Title V and will continue
to exist apart from Title V (except where states choose to integrate them). The primary
permit program aside from Title V is the CAA's "new source review" (NSR) program for the
construction or modification of major sources in both nonattainment and attainment areas.*
In addition, although the CAA did not require operating permit programs before Title V,
virtually all states had them.*' The problem was that the requirements and effectiveness of
these state operating permit programs varied widely.

In general, the NSR and state operating permit programs before Title V were not the
mainstay of air pollution regulation. For most of the CAA's history, the focal point has been
section 110's requirement for State Implementation Plans (SIPs).” SIPs establish

responsibilities for states and individual emission sources, and tie together most CAA

1 For more information about Title V in general, see, e.g., 57 Fed. Reg. at 32,251-
52; Novello, supra note 9; Timothy L. Williamson, 4 Review of Major Provisions: Fitting
Title V Into the Clean Air Act: Implementing the New Operating Permit Program 21 ENVTL.
L. 2085 (1991); Stephen E. Roady, Permitting and Enforcement Under the Clean Air Act
Amendments of 1990, 21 EnvtL L. Rep. (EnvtL L. Inst.) 10,178 (Apr. 1991), JOHN-MARK
STENSVAAG & CRAIG N. OREN, CLEAN AIR ACT: LAW AND PRACTICE, Ch. 14 §Supp. 1993):
WILLIAM H RODGERS, JR., ENVIRONMENTAL LAW: AIR AND WATER, § 3.1 B (Supp. 1994).

For overview information about Part 70, see generally Novello, supra note 9; Leslie S. Ritts,
uestions- and Answers - About EPA’s CAAA Final Operating Permit Rule, J. ENVTL.
RMITTING, Winter 1992/93, at 21; Kim B. Poland, Decisions, Decisions: EPA's Air
Operating Permit Rules Offer Some Limited Options for State Program Elements, J. ENVTL
PERMITTING, Winter 1992/93, at 35.

2 See infra text accompanying notes 243-61.
2! See infra text accompanying notes 279-84.
2 42 U.S.C. § 7410.




provisions. Some of the requirements in a SIP have been specific emission limitations on
large ("major") sources, some have been general restrictions on smaller ("area") sources, and
some have consisted of broad regulation of motor vehicle usage.”

However, there are many problems with a SIP-based system of air pollution
regulation.’* The main problem is that it is too difficult for sources, and other parties such
as regulators and citizens, to determine what the regulations actually require A SIP is not
one convenient reference document where anyone can find the rules that apply to a particular
source. SIP requirements are often scattered in various statutes and administrative codes.
Even when they can be found, it is not always clear how they apply to a specific source.
Although larger sources such as major corporations might have the resources to keep track
of their applicable requirements, smaller sources and citizens usually do not. As a result,
enforcement under the CAA has frequently been lacking.?

The amount of flexibility a source has to make an operational change or revise an
emission limitation under a SiP depends on whether it follows the rules. In many cases,
sources probably make changes that increase emissions without following the rules for
revising the requirements that apply to them. This is usually due to the vagaries of a SIP-
based system, which causes either a lack of awareness of the applicable requirements, or the
belief that the enforcement risk is low. In such cases, sources can have a great deal of

flexibility under a SIP-dominated system. However, if the rules are followed, the SIP revision

B SIPs have not necessarily contained all the applicable requirements imposed on
a source. For example, before the 1990 amendments, when air toxics were not effectively
controlled by the CAA, some states had their own toxics programs that were not part of their
SIP. General Accounting Office, States Assigned a Major Role in EPA'’s Air Toxics Strategy,
GAO/RCED-87-76 (1987). In addition, EPA regulations such as New Source Performance
Standards (NSPS) have established requirements apart from SIPs. See Williamson, supra
note 19, at 2089. Nevertheless, the SIP was usually the mstrument for imposing most
requirements and limitations on emission sources.

“ 57 Fed. Reg. at 32,251.

5 ¥ Williamson, supra note 19, at 2091-94; STENSVAAG & OREN, supra note 19, at
14.1.




process is cumbersome. The required process is called “the double key."* The double key
means that a state and EPA must separately go through rulemaking to effectuate SIP changes,

even for just one source.”’

B. Adoption of a Federal Air Operating Permit System

During the 1980s, there was increasing recognition of deficiencies associated with
reliance on SIPs for air pollution controlL? Critics pointed to the relative success of the Clean
Water Act (CWA),”® which had relied on a permit system since 1972. The CWA's NPDES
permits* regulated the discharge of an entire industrial plant's waste effluent through point
sources. NPDES perr  proved fairly effective in reducing point source pollution and were
relatively easy to enforce. They not only established all the applicable requirements in one
document, but they also required sources to monito~ and report pollutant discharge levels,
providing the raw data that could be used to determine and enforce violations.*!

Because of the relative success of the CWA NPDES program, momentum developed
to include a nationally uniform operating permit system in the CAA.>> EPA advocated a
permit system as part of the Administration's proposed 1990 CAA amendments. However,
as originally submitted, proposed Title V was not the full-fledged package that was eventually

*  William Pedersen, Why the Clean Air Act Works Badly, 129 U. PA. L. REV. 1059,
1060 (1981). Pedersen, then EPA Deputy General Counsel, was the foremost critic of SIPs.

7 Williamson, supra note 19, at 2097-98.

3 COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS, CLEAN AIR ACT
AMENDMENTS OF 1989, S. REP. NO. 228, 101st Cong., 1st Sess. 348 (1989).

1594) »  Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1387 (1988 & Supp. IV

% National Pollutant Discharge Elimination System. CWA § 402, 33 U.S.C. § 1342.

' See, e.g., Lisa M. Bromberg and Howard P. Davis, Transferring 20 Years of
NPDES Experience to the New Clean Air Act Permits, J. ENVTL. PERMITTING, Summer 1993,
at 351;

% Another factor was the existence of a permit system in the other major media
environmental statute, the Resource Conservation and Recovery Act (RCRA). 57 Fed. Reg.
at 32,251. Permi*s for the treatment, storage, or disposal of hazardous waste are required by
RCRA § 3005, 42 U.S.C. § 6925.




passed. It started as a simpler provision aimed at raising fees for the regulation of air
pollution by major sources in nonattainment areas. Ultimately, coverage was expanded to
sources located in both nonattainment and attanment areas, and to major sources of
hazardous air pollutants and acid rain precursors.”

Although some have criticized Congress for not giving enough attention to the
implications of Title V,** others have shown that Title V issues - especially operational
flexibility - were the subject of detailed debate and negotiations, and that industry and
environmentalists were keenly aware of the likely consequences.”® Industry was extremely
concerned over the possibility of requiring a permit revision anytime a source makes an
operational change, due to the anticipated adverse effect on economic competitiveness.
Environmentalists worried that accommodating flexibility concerns would weaken Title V's
effectiveness in strengthening compliance with applicable CAA requirements.*® As a result

of this conflict, there were a number of compromises related to the flexibility issues.*’

C. Purpose and Design of Title V
1. Basic Concepts
Title V is considered a dramatic and radical departure from previous regulation under
the CAA.*® Title V is said to be modeled on the NPDES program However, this relationship

is not very instructive in itself” In contrast to NPDES permits, Title V permits are not

B See generally, Michael Barr, How States Can Successfully Implement the New
Operating Permt Title, NAT. RESOURCES & ENVT. (Fall 1992), at 7.

*  Williamson, supra note 19, at 2086-87 and n.5.

3 Roady, supra note 19, at 10,180-81.

% Id

7 Novello, supra note 9, at 10,090-91.

3 Id.; STENSVAAG & OREN, supra note 19, at § 14.1.

*  The relevance of the NPDES program to air permits has been criticized. Among
other things, commentators point out that water and air are different media, and that it is
much easier to regulate liquid waste streams which are usually consolidated within a single
facility for discharge through a limited number of point sources than it is to account for and
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intended to establish any new emission limitations for individual sources, or to create any
other new substantive requirements. *’

Rather, the purpose of Title V is to "improve the enforceability, and thus the
effectiveness, of the [CAA]'s requirements by issuing to every covered source a permit that
lists all of the requirements applicable to the source under the [CAA] and that includes
monitoring provisions sufficient to determine compliance with those requirements."*' Thus,
the term “applicable requirements" becomes of paramount importance. Title V mandates that
permit terms and conditions assure compliance with all "applicable requirements,"*? but does
not further define the term. Instead, Part 70 defines "applicable requirements” to include all
categories of relevant air poltution control requirements, such as those standards or emissions
limitations found in a SIP, any NSR construction permit, any New Source Performance
Standard, any National Emission Standard for Hazardous Air Pollutants, etc.® While
improving enforceability is considered the primary purpose of Title V, the salutary effect on
compliance may be even more important.** As previously noted, many companies are

unintentionally out of compliance with various CAA requirements simply because it is so

control by permit the hundreds or even thousands of individual air emission points that can
exist WILKm a large industrial facility. See, e.g., Williamson, supra note 19, at 2110-2112;
James N. Christman & Lisa J. Sotto, Monitoring and Reporting Issues Under Clean Air Act
Perrg;ts: Lessons from the Water Permit Program, J. ENVTL. PERMITTING, Summer 1993,
at 363.

%57 Fed. Reg. at 32,250; David A. Golden, Preparing for the Federal Clean Air
Act Operating Permit, J. ENVTL. REG., Auturmm 1993, at 1-2 (fact that Title V is not intended
to create substantive requirements is overriding princiﬁe often overlooked; state permitting
authorities should not be allowed to use Title V as a vehicle to impose additional substantive
requirements).

“t  Advance Text, supra note 12, at 4 (preamble, sec. [LA). See also 57 Fed. Reg.
at 32,250. "Congress' basic goal in adopting the title V permit program is to achieve
improved air quality by establishmg a "broad-based tool to aid effective implementation of the
[CAA] and to enhance the Agency's ability to enforce the [CAA]." 56 Fed. Reg. at 21,714.

2 CAA §§ 502(b)(5XA), 504(a), 42 U.S.C. §§ 7661a(b)(5XA), 7661c(a).
4 40 CF.R §70.2.

# 56 Fed. Reg. at 21,713; Williamson, supra note 19, at 2088-89; Novello, supra
note 9, at 10,081-82.
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difficult to determine those requirements.** Undoubtedly, voluntary compliance will increase
with Title V permits, obviating the need for enforcement in many cases.

To guide all aspects of Title V program development, EPA has cited a number of
"implementation principles.” These include ensuring environmental protection, minimizing
redundancy in SIPs and permit programs, establishing certainty for permitted sources, and
promoting simple and streamlined regulations. Another implementation principle is that Title
V programs should allow flexibility in state programs and individual permits. *

In addition to understanding the purpose of Title V, the meaning of “applicable
requirements," and the implementation principles behind program development, there are
several other fimdamental concepts that are highly relevant to any discussion of the flexibility
provisions. One is that Title V establishes two broad categories of illegal acts. First, Title
V makes it unlawful for any source that is required to have a Title V permit to operate
without one. Second, it is unlawful for any person to violate any requirement of a Title V
permit (ie., to operate except in compliance with the permit).” Thus, Title V requires
sources that must have a permit to obtain one and comply with it.

As is evident from these prohibitions, only certain sources are required to have a
permit. The main category of sources subject to Title V is major stationary sources.” Again,
the definition of major sources is found in the regulation.”” Without going into all the details,
suffice it to say that a major source is generally one that (1) has the potential to emit 100 tons
per year or more of any air pollutant, or (2) qualifies as a major source under the 1990 CAA

amendments' lowered thresholds for ozome, carbon monoxide, and particulate matter

S Michael K. Glenn, An Enforcement Program For the 1990s That Best Serves the
Environment - Why Not Try "Amnesty"?, J. ENVTL. PERMITTING, Summer 1993, at 429.

% 56 Fed. Reg. at 21,714-15.
“ CAA § 502(a), 42 U.S.C. § 7661a(a).

“ CAA § 502(a), 42 U.S.C. § 7661a(a); CAA § 501(2), 42 U.S.C. § 7661(2); 40
C.FR. § 70.3(a)1).

¥ 40CF.R §70.2.
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nonattainment areas, or (3) is a major source for hazardous air pollutants.*

A final important concept, one that is particularly germane to the flexibility provisions,
is federal enforceability. A Part 70 permit is to be divided into two parts. One part will
contain the federally enforceable terms and conditions. The other part will contain the terms
and conditions that are not federally enforceable. This second part is also known as the state-
only portion of the permit.* The state-only portion of the permit contains any terms included
in the permit which are not required under the CAA or under any of its applicable
requirements. The state-only terms and conditions must be so designated by the state. Those
terms so designated are not subject to the requirements of Part 70.2 EPA discourages the
excessive use of state-only terms.”

The effect of the division of a permit into federally enforceable and state-only terms
and conditions is that Part 70 restrictions do not apply to operational changes which involve
only state-only terms. If a source wants to make an operational change that will require a
revision of a state-only permit term, the state may follow whatever procedures it chooses to
make the revision.**

2. Title V Provisions Relating To Flexibility

There are actually only two provisions in Title V that are directly related to flexibility:

section 502(b)6) and section 502(b)(10). Section 502(b)(6) is generally considered the legal

basis for the Part 70 provisions relating to permit flexibility, or the procedures to be followed

50 Id.
1 40 C.F.R. § 70.6(b).
52 40 C.F.R § 70.6(b)2).

53 "The EPA does not believe that Congress intended title V to be a forum for the
State to establish any additional requirements that would become federally enforceable. The
pri purpose of the title V permitting program is to assure that subject sources cpmwgtllwl'
with all requirements of the Act ... Additional State limits can clutter the title V permit
conditions that may confuse enforcement activities and limit the operational flexibility of the
source. The permitting authority should segregate those permit conditions that are federally
enforceable so that EPA oversight can be focused on the most critical concemns in the limited
time afforded for EPA's 45 day review." 56 Fed. Reg. at 21,729.

% 57 Fed. Reg. at 32,268; Novello, supra note 9; at 10,092.
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when a permit must be revised. Section 502(b)(10) is generally the authority for the
operational flexibility provisions, which control what changes can be made without a permit
revision. The word "generally" is used because in some cases different parties argue over the
statutory authority for some of the flexibility provisions. The relevant Title V provisions are
quoted below for ease of reference throughout the remainder of the paper.

Section 502(b)(6) requires that EPA's regulations establishing the mmimum elements

of a permit program include:

I for expeditiousty
determining when applications are complete, for processing such applications,
for public notice, including offering an opportunity for public comment and
a heaning, and for expeditious revig ermiit actions, including applications,
renewals, or rgvisions, and including an op&onumty for judicial review in
State court of the final permit action by the applicant, any person who
participated in the public comment process, and any other person who could
obtain judicial review of that action under applicable law.** (emphasis added).

As can be seen, section 502(b)(6) deals with many different aspects of permit processing, not
just permit revisions. As it relates to permit revisions, it is a broad mandate for expeditious
and streamlined review, but the procedures must also be adequate and reasonable. The
language leaves plenty of room for debate over what procedures meet these criteria.

Section 502(b)(10) requires that the minimum elements of a permit program also
include:

Provisions to allow changes within a permitted facility (or one operating
pursuant to section 766 1b(d) of this title) without requiring a permit revision,
if the changes are not modifications under any provision of subchapter I of
this chapter and the changes do not exceed the emissions allowable under the
permit (whether expressed therein as a rate of emissions or in terms of total
emissions): Provided, That the facility provides the Administrator and the
permitting authority with written notification in advance of the proposed
changes which shall be a minimum of 7 days, unless the permitting authority
provides i its regulations a different timeframe for emergencies.

The basic concepts explicit in section 502(b)(10) are that: (1) a facility can make changes

% 42 U.S.C. § 7661a(b)(6).

% 42 U.S.C. § 7661a(b)(10). Note that a faci]itX that is "operating pursuant to
section 7661b(d) of this title" is one that has timely applied for a title V permit but has not
received it and thus qualifies for the application shield (which enables it to operate while the
application is pending).
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without a permit revision, if (2) the changes are not Title I modifications and do not exceed
the emissions allowable under the permit, and (3) the facility provides 7 days notice to EPA
and the permitting authority before making the changes. While the meaning of this section
may seem clear enough at first glance, it has been subject to much dispute, and even EPA's
interpretations changed greatly between the May 1991 proposal and the July 1992 final Part
70 rule.”’
3. State and EPA Roles

Title V is designed to be implemented by the states, with EPA retaining substantial
control. Each state is required to develop and submit Title V permit programs, and upon
program approval by EPA, to act as the permitting authority.”® EPA's control comes not only
from its initial authority to approve state programs, but also from the ongoing requirement
for each state to submit a copy of each individual permit to EPA, and EPA's power to then
veto any permit that will not be in compliance with the applicable requirements.*

Generally, EPA is allowed 45 days after receiving a proposed Title V permit to object.
If EPA does object, the permitting authority may not issue the permit until it is revised in
accordance with EPA's objection.” Despite this veto power, EPA has indicated that it will
not attempt to micro-manage Title V permits, but will be more concerned with program
oversight.' Certainly, the EPA regions do not have the administrative or technical capacity
to review every permit.

Title V broadly specifies the minimum elements of the permit program to be

administered by each state.®> The elements which pertain to the flexibility provisions, CAA

57 See generally, Novello, supra note 9, at 10,090-91.

® CAA §§ 502(d); 501(4), 42 U.S.C. §§ 7661a(d), 7661(4). Sez also supra note
6, where the term "permittmg authority” is discussed.

% CAA § 505(a), (b), 42 U.S.C.§ 7661d(a), (b).

% See 40 C.F.R § 70.8, Permit Review by EPA and Affected States.
8! 56 Fed. Reg. at 21,715.

€ CAA § 502(b), 42 U.S.C. § 7661a(b).
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sections 502(b)(6) and 502(b)(10) have already been set forth. The details of the minimum
elements required by the statute were expressly left to EPA implementing regulations, which
were to be promuigated within one year of enactment of the 1990 CAVA, or by November
15, 1991.

4. Development and Approval of State Programs

Title V required state programs to be submitted to EPA for approval no later than 3
years after enactment of the 1990 CAA, or by November 15, 1993.°® This would have given
states two years to prepare their programs after the promulgation of the implementing
regulations. But despite publishing the Part 70 proposal in May 1991, EPA was not able to
promulgate the final rule until June 1992. The delay in prommlgation of Part 70, however, did
not affect the statutory deadline for the submission of individual state programs.*

The General Accounting Office studied the delay involved in issuing the Part 70
regulations and concluded that it had hampered the states in implementing the Title V
program.® The GAO reported that some states were adversely affected because they waited
for the final rule to be issued before developing their program plans. Fortunately, however,
many states had been working since the 1990 CAA amendments to prepare for the
implementation of Title V. The general outlines of what was required were apparent,
especially after EPA's May 1991 proposal. EPA regions collaborated with states to identify
legislative and regulatory changes necessary to implement Title V and the anticipated
requirements of Part 70.

Once Part 70 was issued, this process accelerated. Between August and December

1992, EPA region and headquarters staff conducted workshops with state air agency

©  CAA § 502(d), 42 U.S.C. § 7661a(d).

% In the May 1991 proposal, EPA advised states that the Nov. 15, 1993 deadline
"is a fixed date and does not depend on the date EPA promulgates the regulations in this
proposal" 56 Fed. Reg. at 21,727.

¢ General Accounting Office, Air Pollution: Difficulties in Implementing a National
Air Permit Program, GAO/RCED-93-59 (Feb. 1993).
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personnel on the Part 70 requirements.* States and organizations exchanged information
about suggested approaches to development of state regulations.®’” In addition, several EPA
memos and checklists were widely circulated as guidance for the development of state
programs.® EPA also created a model Attorney General's opinion covering the program
elements that states were required to address.”® It was distributed to all Attorneys General™
and has been followed by many states. This coordination process and national exchange of
information is one reason state programs have adhered more closely to Part 70 than was
originally expected.

In developing their programs, the first task of the states was to determme what
changes were needed in their legislation. Aware that many states would have difficulty in
obtaining legislation to support state Part 70 regulations, EPA cautioned that the details did
not have to be in the statutes.”! Broad grants of authority to state air pollution control
agencies are usually considered sufficient to support rulemaking on the details. Only such
matters as civil and criminal enforcement penalties, judicial review, and public participation

processes had to be specifically dealt with by legislation.

% Id. at 18. EPA sponsored three conferences during this period to explain the
requirements of the final rule to state and local agencies. Two private or anizations, with
assistance from EPA, sponsored similar workshops during the same period.

7 See, e.g., State and Territorial Air Pollution Program Administrators (STAPPA)
and Association of Local Air Pollution Control Officials (ALAPCO), Operating Permits
Under the Clean Air Act: State and Local Options (1993)also kmown as the
STAPPA/ALAPCO Handbook); Clean Air Implementation Pro;'ect, State Permit Programs
to Implement EPA Operating Permit Regulations under the Clean Air Act Amendments of
1990 (1992)also known as the CAIP Manual)(industry advocates).

€  See, e.g., Memorandum from John S. Seitz, Director, EPA Office of Air Quah?'
Planning and Stan to Air Division Directors, EPA Regions I-X, Developing Approvable
State Enabling Legislation Required to Implement Title V (Feb. 25, 1993).

¢ Memorandum from Lydia N. Wegman, D?uty Director, EPA Office of Air
Quality Planning and Standards, to Office of Regional Counsel, EPA Regions I-X, Title V
Model Attorney General's Opinion Guidance Document (June 1, 1993).

7 Memorandum from Brian J. Zwit, Environment Counsel for the National
Association of Attorneys General, to All Attorneys General, Title V Model Attorney
General's Opinion Guidance Document (June 17, 1993).

' Memorandum from John Seitz, supra note 68, at 2.
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The development of state regulations often involved a process of negotiations by state
air agencies with industry and environmental groups, followed by formal notice and public
comment procedure. For instance, Texas held several "roundtable” sessions with interested
parties before entering rulemaking, going to great lengths to achieve a program acceptable
to both industry and environmentalists.”” As a result, many state rules are a product of
delicate compromises, and states have a great deal at stake in obtaming approval from EPA.

After receiving a state program, EPA has one year to approve or disapprove it.”” This
means that for programs received by November 15, 1993, EPA must act no later than
November 15, 1994. EPA action is to be through notice and comment rulemaking.” As of
July 1, 1994, EPA had made only two proposals. In May 1994, New Mexico's program was
the first one proposed for approval, although it was only proposed for interim approval.”

EPA has three main options in dealing with state programs: full approval, interim
approval, or disapproval. Interim approval is authorized if a program '""substantially meets"
Title V requirements but is not fully approvable.’”® If EPA determines that only mterim
approval is warranted, EPA must specify the changes that must be made before the program
can receive full approval. Interim approval expires after two years and may not be renewed,
so it may be an even better tool than disapproval to force states to make necessary changes.
Granting interim approval would provide more leverage because states would automatically
lose their desirable approval status if they did not revise their regulations within the two-year
period.

The term "substantially meets" was not defined in the statute, but Part 70 specifies 11

core program elements that states must provide for their programs to substantially meet Title

2 Texas held four roundtables with the regulated commumity, environmental groups,
and the general public during February-March 1993.

™ CAA § 502(d)(1), 42 U.S.C. § 7661a(d)1).
74 Id.

59 Fed. Reg. 26,158 (May 19, 1994).

8 CAA § 502(g), 42 U.S.C. § 7661a(g).
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V requirements.” Of relevance to the flexibility provisions, a substantially equivalent state
program must allow operational flexibility changes, provide streamlined procedures for
revising permits, and ensure that alternate operating scenarios requested by the source are
included in the permit.™

In determining whether a state program is substantially equivalent, an extremely
important issue is the extent to which states may deviate from the operational flexibility
provisions of the Title V program. Generally, states are expressly authorized by CAA section
506(a) to impose additional requirements beyond the minimum elements of Title V.” In the
context of the flexibility provisions, however, this general rule is confusing. Does it allow
states to impose more stringent requirements that would have the effect of reducing the
amount of operational flexibility that sources would otherwise have under [itle V and Part
70, or must the minimmm amount of operational flexibility provided under the federal scheme
be maintained? On this issue, CAA section 116,% which provides that states may enforce any
requirement respecting air pollution control as long as it is no less stringent than federal
requirements, is also frequently invoked.

EPA's position is that states cannot adopt rules that would provide less operational
flexibility than required by CAA section 502(b)(10). Although section 506(a) allows a state
to adopt additional permitting requirements, they may not be inconsistent with the CAA.
Since the CAA contains a mandate for operational flexibility, states cannot restrict the
minimum operational flexibility provided to sources.® If interim approval is used, EPA will
require overly restrictive state operational flexibility provisions to be eliminated. It should be

noted, however, that the rule against overly restrictive state operational flexibility provisions

7 40 C.F.R § 70.4(d).
40 CF.R. § 70.4(d)(vii), (ix), (xi).

. 42U.8.C. § 7661e(a): "Nothing in this subchapter shall prevent a State ... from
establishing additional permitting requirements not inconsistent with this chapter."

% 42 U.S.C. § 7416, Retention of State Authority.
®1 Advance Text, supra note 12, at 23-24 (preamble, sec. IIL.C.1.).
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does not prevent a state from extending the minimum seven-day advance notice period
prescribed by CAA section 502(b)(10), to allow more time for permitting authority review.
It also does not prevent a state from establishing additional procedural requirements for
permit revisions, such as requiring public review for minor permit modifications.

Interim approval is discretionary with EPA and will be granted only where it is in the
best interests of the Title V program.* The main principle that EPA will follow in deciding
whether to grant interim approval is whether a state program can ensure the issuance of good
permits. For example, EPA would be more likely to grant interim approval to a program that
provides more flexibility to sources than authorized under Part 70 than to one that fails to
require the incorporation of all applicable requirements.® This is because incorporation of
applicable requirements is essential for creating permits that ensure compliance with emission
limitations, and is more important than adequate flexibility provisions.

EPA is now in the process of deciding whether programs that have been submitted
should receive full or interim approval, or in a very few cases, whether they should be
disapproved. There is great outside pressure and institutional desire to approve state
programs, even if only on an interim basis, to make the Title V program a success. Some
state programs are clearly eligible only for interim approval, often due to one or more
procedural technicalities® or an omission of one necessary aspect of a program element in the
enabling legislation or regulations. In other cases, EPA review has revealed more serious

problems preventing full approval. In the second action taken to date, EPA proposed

¥ Memorandum from John S. Seitz, Director, EPA Office of Air Quality Planning
and Standards, to Air Division Directors, EPA Regions I-X, Interim Title V Program
Approvals (Aug. 2, 1993), at 1.

8 Id at attachment 1.

% For example, Oklahoma's regulations were prommlgated as emel:'fency rules. State
of Oklahoma Executive Departmen;:ﬁproval of Adopted Emergency Rules, Jan. 14, 1994.
Though enforceable, their status es them subject to change until the next legislative
session. EPA believes interim approval is warranted until the regulations are codified.
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Virginia's program for disapproval.®

Because operational changes and permit revisions are not as likely to be necessary
early in a permit term, there is less reason to disapprove a state program due to deficiencies
in the flexibility provisions. Programs with only flexibility problems are good candidates for
nterim approval. The program can at least be put into effect while the state works on fixing
defects in its flexibility provisions.

5. Effect of the Permits Litigation

As often happens with EPA regulations, Part 70 was challenged in court as soon as
it wasissued. The Natural Resources Defense Council and other environmental groups, the
Clean Air Implementation Project and other industry associations, and a number of states filed
suit. These cases are consolidated as Clean Air Impiementation Project v. Environmental
Protection Agency® and are referred to as the permits litigation.

The permits litigation encompasses many Part 70 issues. Among the provisions being
challenged are the definitions of applicable requirement and major source, as well as the
flexibility provisions.*’ The parties are actively engaged in settlement negotiations, which
have resulted in the recent EPA proposal for revision of the Part 70 flexibility provisions.®

However, the permits litigation and the new EPA proposal do not affect the existing
statutory deadlines for submission of state programs and EPA review. Even though it is
certain that key portions of Part 70 will be revised as a result of the litigation, states and EPA

are proceeding to develop the Title V program under Part 70 as it currently exists.

® 59 Fed. Reg. 31,183 (June 17, 1994). The reasons for proposing disapproval are
that Virginia's program does not contain the necessary legal authority to afford judicial review
to persons who have participated in the public comment process, and it also does not contain
the necessary legal authority to prevent default issuance of a permit.

% D.C. Cir., No. 92-1303, filed Jul 21, 1993 [hereafter CAIP v. EPA).
¥ See CAIP v. EPA, Respondent's Briefing Format Proposal, Aug. 20, 1993, at 5-7.

8  See supra notes 12-13 and accompanzin text; see also EPA Outline for a
Proposal to Revise the Flexibility Provisions of the Permit Rule Dated March 21, 1994,
Da.igl Env't Rep. (BNA) Apr. 5, 1994 [1994 DEN 64 d60].
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M. THE PART 70 FLEXIBILITY PROVISIONS

Although Congress consciously provided for flexibility in the Title V program via
sections 502(b)(6) and 502(b)(10), it is Part 70 that creates the details of the Title V flexibility
scheme. Part 70 establishes two basic aspects of the Title V program relating to flexibility
for industrial sources of air pollution. The first is operational flexibility, which can be defined
as the ability of a source to make a physical or operational change at its facility without having
to revise its Title V permit. The second is permit revisions, which are designed, at least in
part, to give a source the ability to revise its permit without undue delay or administrative
burden. A permit revision is necessary whenever the operational flexibility provisions do not
apply.

It can be very difficult to understand the structure of Part 70's flexibility provisions.
One reason is the sheer complexity of the regulation.?® Another reason is that the flexibility
provisions are not located in one convenient place in the rule. A third reason is the lack of
examples in the preamble to the rule to illustrate how the flexibility provisions would be
applied.” This section attempts to explain the individual Part 70 permit flexibility provisions,
to give the necessary background for the discussion of individual state provisions in section

VI It begins with a review of the competing policies at work.

A. Policy Considerations

It is important to fully understand the policy considerations that have been balanced
in creating the flexibility provisions. Although economic competitiveness is clearly the driving
force behind the goal of establishing flexibility, it is opposed by powerful competing policies.

There are three main groups of interested parties motivated by different policies: industry,

¥ In the recent proposal, EPA has indicated that it is concerned that the Part 76
flexability provisions, under eit.l‘l)er the current rule or the proposed revisions, are too “intricate
and complex.” EPA has solicited comments on simpler alternatives. Advance Text, supra
note 12, at 8 (preamble, sec. II.C.).

*  The lack of examples is a good indication that the Part 70 flexibility provisions are
fairly narrow. The assorted restrictions or "gatekeepers” in each flexibility provision make
it difficult to think of valid examples.
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environmentalists, and state air agencies. The concerns of each of these groups will be
addressed m turn.
1. Economic Policies

American industry is extremely concerned that to compete in an international
economy, it must be able to make process and production changes on short notice without
the extensive public, EPA, and air agency review that is required for initial permit issuance.”!
Here it may be helpful to describe just what the complete Title V permit review process for
initial permit issuance entails.” To issue a Title V permu, the following steps must be
followed: (1) public notice, (2) a 30-day public comment period, (3) a public hearing if
requested and germane, (4) a public record of the commenters and issues raised, (5) notice
to and review by affected states (neighboring states), (6) notice to and review by EPA, with
opportunity for veto, and (7) citizen petitions to EPA to request EPA objection to the
permit.” It is usually the public notice, comment, and hearing steps that most concemn
industry, because of their potential to cause delay. The step involving EPA review and veto
is also a concern.

Although industry eventually acquiesced in the Title V operating permit program,
viewing it as a way to obtain more certainty regarding applicable air pollution requirements,
it was only with the understanding that the permitting system would be sufficiently flexible
that companies would not have to go through the full-fledged review process for every
change at their facilities.® Industry argues that procedural delays in issuance of permit

" See, e.g., Comments of the Clean Air Implementation Project on FPA's Proposed
Rult;{for the Establishment of the Title V Operating Permit Program Under the Clean Air
Act Amendments of 1990, huly 9, 19°1, EPA Air Docket A-90-33, No. IV-D-351 [herenzfter
CAIP comments]. The CAIP is an organization of major industrial corporations such as
Bethlehem Steel, Dow Chemical. DuPont, Exxon, General Electric, IBM, Monsanto, etc.

%2 The same process is also .cquires for significant modifications of a permit and
renewals.

% 40 C.F.R. §§ 70.7(h); 70.8.

% Michacl K. Glenn, Which States Will Win the Air Operating Permit "Flexibility”
Sweepstakes?, J. ENVTL. PERMITTING, Winter 1993-94, at 115, 117.
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revisions and requiring revisions for minor operational changes will interfere with the natural
economic activity of industrial facilities in responding to changing market conditions and
demands.”® Of course, other sources such as military installations, which can be subject to
frequent mission changes, have similar concerns.

The need for flexibility is not the same among all businesses. Some industries or
manufacturing processes are essentially stable, with little change in products, raw materials,
or technology. However, others are more dynamic, with frequent changes that have an
impact on air emissions.’® In these industries, plant changes can be triggered by new or
improved products to satisfy market or regulatory requirements, seasonal demands for various
products, use of new technology, use of new equipment, and lower cost or better quality
feedstocks. The kinds of plant changes needed to respond to market or regulatory demands
can range from installing pipe to changing process chemicals, and from reconfiguring batch
operations to installing new air poliution control technologies.”

EPA recognizes the need for flexibility in certain types of industrial operations,
specifically citing automobile plant operations, pharmaceutical batch production of small
quantities of chemicals to meet consumer demands for new or specialized products, and
leasing of chemical and petroleum storage tanks at ports and pipeline terminals (because of
the wide range of chemicals handled, often on shost notice). EPA acknowledges that
although types of chemical feedstocks and corresponding emissions can usually be predicted
over the longer run, short-run market demands are often unpredictable and the manufacturer
must be able to respond quickly.”®

Industry predicted that without flexibility, many plants could require one or more
permit revisions a week. One CAIP member expected that under the proposed rules it would

% CAIP Manual, supra note 67, at 2.

%  John Quarles & William H. Lewis, Jr., Morgan, Lewis & Bockius, The NEW
Clean Air Act: A Guide to the Clean Air Program as Amended in 1990, 1990, at 75.

7 CAIP Comments, supra note 91, at 30-31.
% 56 Fed. Reg. at 21,748.
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have to revise its permit 200-400 times per year.” Following are some examples of situations
where an industrial facility might need to make many changes:

Example 1: Petroleum companies are required to make changes at their
refineries to satisfy customer demands for gasoline, fuel oil and other
petroleum products that increase and decrease on a seasonal basis. The
increased demand for gasoline, in some cases, results in an increase in
benzene, toluene and xylene emissions when these seasonal shifts occur. This
is in part due to the need to comply with EPA and state RVP [Reid Vapor
Pressure] requirements.

Example 2: A flexible packaging manufacturing facility must respond quickly
to widely varying and unpredictable customer requirements in order to
maintain its competitive advantage. Annually, one such facility uses about
1,000 different materials, has over 24,000 different color variations, and uses
various combinations of up to 15 chemicals. These changes result in different
emissions. Most customers demand a 3 to 4 week response time. One third
of the product line changes from year to year.

Example 3: In manufacturing aluminum, plants are required to make changes
on a routine basis to respond to unpredictable customer demands. For
example, in coil coating operations at the plants, aluminum sheets or foil is
taken through a coating operation which consists of surface preparation,
followed by applyin%rroll-on coatings and curing by bakini. These operations
release emissions from solvents, some of which are listed as hazardous
pollutants under Section 112. Although standard coatings typically are used,
customers often request specialized coatings which require changes in
formulations and produce emissions from unpermitted solvents. Making these
changes can be necessary on short notice -- in some cases, only a few days.'®

As a result of concemns such as these, during the development of state Title V
programs, industry encouraged states to choose maximum operational flexibility, where there
was a choice.'” There has been little dispute about the general principle that industry often
needs to make short-notice changes to meet changing market conditions. EPA explicitly
recognizes the need for flexibility.'” The controversy has been over the specifics: the types

of changes that will be allowed without permit revision, and the procedures that will be

% CAIP Comments, supra note 91, at 32,
19 1d. at 34-35.
191 CAIP Manual, supra note 67, at 13-32.

192 “Sources must also be provided flexibility within their permits. Specifically, thﬁfj\i
should be allowed to make certain types of changes without having to undergo
permit-modification procedures. This will be especially important to some industries so that
their market competitiveness is not jeopardized." 56 Fed. Reg. at 21,714-15.
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required for permit revisions.
2. Environmental Policies

The basic environmental policy is that regardless of the amount of flexibility allowed,
a Title V permit should always ensure that the applicable requirements remain enforceable.'®
EPA has consistently emphasized this Title V purpose above all others. Two goals that
dominate EPA's approach to Part 70 are: (1) ensuring that the permit contains all applicable
requirements and (2) ensuring that changes do not violate applicable requirements. While
EPA acknowledges that routine changes should not require permit revisions, it has carefully
tailored the flexibility provisions so that applicable requirements remain intact. Obviously,
ensuring that applicable requirements are not violated helps achieve the ultimate
environmental goal of improving air quality.

A related environmental policy is that the public should have an opportunity to
participate in permitting decisions.'” Environmentalists consider public participation essential
for several reasons. First, public involvement helps improve permitting decisions. Second,
it helps ensure the integrity of the permitting process. Third, it lays a stronger foundation for
citizen enforcement.'” The extent to which public participation should be allowed when
permits are revised is at the heart of the debate over the flexibility provisions.

3. State Air Agency Policies

Of course, state air agencies are charged with improving or protecting air quality, and
thus they too are motivated by environmental policies. At the same time, considerations of
administrative efficiency also heavily influence their decisions. State air agencies want a

permit program that allows adequate permitting authority review of changes made by sources,

1% EPA Office of Air Quality Planning and Standards, Response to Comments on the
40 CFR Part 70 Rulemaking, June 1992, EPA Air Docket No. A-90-33, V-C-1, at 6-21
fhereinafter EPA Response to Comments).

1% Advance Text, supra note 12, at 7 (preamble, sec. IL.C).

19 Citizens may petition EPA to object to c:afermit, 40CFR. § 70.8?2. In addition,
CAA § 502(b)(6) requires an opportunity for judicial review in state court of the final permit
action by the applicant, any person who participated in the public comment process, and any
other person who could obtain judicial review under applicable law.
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but does not require excessive review. They also want a program that achieves air quality
benefits at a minimum of cost and disruption to their existing pollution control programs.'*

Concerns over administrative efficiency are very real. The magnitude of the task of
issuing permits and reviewing frequent changes could be overwhelming. For instance, Texas
reports that a single source in the Houston area, the Dow plant in Freeport, has over 3,000
discrete air emission points. Further, Texas experimented with issuing an NSR permit to
American Airlines under Title V procedures and found it took six engineers six months to do
it, resulting in a 160 page permit.'”’ Although the bulk of state air agency work will occur
at permit issuance, frequent operational changes at such large sources also have the potential
to be extremely burdensome, especially if permit revisions are required for minor changes.

Thus, industry is not the only party which supports flexibility. Flexibility is also
important to regulators, as EPA has acknowledged. "Processing unnecessary permit
modifications for routine changes takes time and provides little environmental benefit."'*®
Efficiency and economy in making changes should also benefit environmentalists and the
public. The information overload which could result from trivial permit revisions might
obscure the important changes which citizen groups want to monitor.

On the other hand, adequate permitting authority review is an important policy. A
major association of state air agency personnel has pointed out that it may be very difficult
for state agencies to track compliance if sources are making large numbers of changes under
the operational flexibility provisions.'®” The association has advised states to build protections
into their programs to ensure adequate regulatory review. For example, states are
encouraged to require more than the minimum seven-day advance notice for operational

changes. Additionally, states are advised that they may not want to allow minor permit

1% Advance Text, supra note 12, at 7 (preamble, sec. I.C).

197 Texas Air Control Board Stag Comments, Proposed Rule: Operating Permit
Program, July 8, 1991, EPA Air Docket No. A-90-33.

1% 56 Fed. Reg. at 21,748,
1% STAPPA/ALAPCO Handbook, supra note 67, at 15.

26




modifications to get the special treatment Part 70 allows. They may wish to establish their

own public review, comment and approval processes for minor permit modifications.!'® Also,

states are encouraged to make as many requirements as possible federally enforceable.'"!

4. EPA's Policy Balancing
EPA has expressly stated the policies which it has balanced in developing Part 70:

The EPA's final regulations governing permit revisions balance several,
sometimes conflicting, goals of the permit Xrogram First, as explained above,
the procedures for revismg a permit should provide appropriate ogportunities
for the permitted source, permitting authority, EPA{ ed States, and,
where appropriate, the spub ic to determine that the permit faithfully applies
the Act's requirements. Second, any revision process must be tailored so that
the procedural burdens on the permitted facility and permitting authority are
reasonable in relation to the sifm'ﬁcance and complexity of the change being
proposed in the permit. Third, the process must provide permittees with a
reasonable level of certainty and ability to plan for chanfae at the facility.
Finally, the regulations must be flexible so that States may adapt their existing
programs to meet Part 70 requirements without unnecessarily displacing
procedures that have operated before the advent of the Federal operating
permit program.''’

B. Listing of the Part 70 Flexibility Provisions
The flexibility provisions are scattered throughout Part 70. Therefore, it is useful to
list them all together. There are many different ways to categorize the flexibility provisions.'"

This paper uses the following organization:'*¢

10 d. at 23-25.
M 1d. at 30-31.
1257 Fed. Reg. at 32,280.

113 The term ':lwlperational flexibility" is used in a number of different ways. Some use
it loosely to refer to all the flexibility provisions including permit revisions. Part 70 uses it
chiefly to refer to changes authorized under 40 C.F.R. § 70.4(b)(12), which are those
stemming from CAA section 502(b)(10). However, Part 70 also acknowledges that off-
ermit changes and altemative operating scenarios are other waKs of providing operational
exibility. ;Ihls paper uses the term to cover all operational changes which can be made
without a permit revision.

114 The operational flexibility portion of this list is adapted from Charles H. Knauss,
Shannon S. Broome & Michael E. Ward, The Clean Air Act %rating Permit Program - A
Handbook for Counsel, Environmental Managers, & Plant Managers, 1993 A.B.A. SEC.
NAT. RESOURCES, ENERGY & ENVTL. L. This handbook advocates ways for state programs
to enhance flexibility and ways for sources to ensure they obtain all the flexibility available m
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1. Operational Flexib
OPOE-Permn Chagrgqe’s ..... 40 C.F.R. 70.4(b)(14) and (15)
b. Altemative Operating Scenarios.....40 C.F.R. 70.6(a)9)
¢. Section 502(b)(10) Chan es.....40 C.F.R. 70.4(b)(12)i)
d. Emissions Trading.....40 C F.R. 70.4(b)(12)(ii) and (1)
2. Permit Revisions
a. Administrative Permit Amendments..... C .R. 70.7(d)
b. Minor Permit Modifications.....40 C.F. R. (e)(
c. Significant Permit Modifications.....40 C.F.R. 70.7(e)4)

C. Changes Not Subject to the Part 70 Flexibility Provisions

Before proceeding further, it is crucial to realize that not all operational changes at a
permitted source are governed by the flexibility provisions. There are many changes at a
facility that would have no bearing on any air permit, and thus do not implicate Title V or Part
70. The current Part 70 does not make this entirely clear, and so EPA has undertaken to
clarify it in the recent proposed revisions. Generally, the only types of operational changes
that are subject to the flexibility provisions are those which have the potential to affect
regulated air pollutant emissions. '

The simple rationale for this distinction is that activities that do not have any bearing
on regulated air pollutant emissions do not give rise to permit terms, and so changes in those
activities cannot require a permit revision. Two examples of such activities are moving
process equipment and conducting routine maintenance. ¢

In addition, EPA points out that changes which only insignificantly affect regulated
air pollutant emissions are not covered by the flexibility provisions, either.""” This is due to
the effect of 40 C.F.R. section 70.5(c), which provides that a source does not need to include
msignificant activities and emissions levels in its permit application, unless they are relevant

to determine the source's applicable requirements or the permit fees it must pay. (However,

their state.
'* Advance Text, supra note 12, at 12 (preamble, sec. II.B).
U¢ Id atn.3.
117 Id.
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insignificant activities or emissions levels which are exempted because of their size or
production rate must at least be listed in the permit application.) States must develop a list
of insignificant activities and emissions levels that can be omitted from permit applications,

and that list is to be submitted as part of each state Title V program.

D. Operational Flexibility

As the above section demonstrates, only those changes that have the potential to
affect regulated air emissions must be considered under the Part 70 flexibility provisions. The
operational flexibility provisions apply to those changes that have the potential to affect
regulated air emissions, but do not require a source to revise its permit."'® The first class of
changes under this category are the off-permit changes, a murky area indeed.

1. Off-Permit Changes .
a. Definition and Examples

The concept of off-permit changes is designed for the category of changes that could
affect air emissions but would not have any relationship to the existing permit. Under Part
70, this category of changes can be made without any type of permit revision. However, off-
permit changes may eventually need to be incorporated into the permit when it is renewed.
Off-permit changes are controversial, and EPA is proposing several significant changes to
clarify this area.

Off-permit changes without a permit revision are authorized by 40 C.F.R. §
70.4(b)(14), although that section does not use the term "off-permit." The term "off-permit"
comes from the Part 70 preamble.!”” Although EPA declares in the preamble that it

encourages off-permit changes,'” they are not a mandatory element of state programs. States

18 See generally Nancy Cookson, Operational Flexibility: How Flexible Is It?, J.
ENVTL. PERMITTING, Spring 1993, at 153; Michael K. Glenn, Which States Will Win the Air
Opserating Permit "Flexibility” Sweepstakes?, J. ENVTL. PERMITTING, Winter 1993-94, at
115.

19 57 Fed. Reg. at 32,269.
120 Id. at 32,270.
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have discretion to either allow off-permit changes or prohibit them from being made without
a permit revision. In program submittals, states are supposed to specify whether they will
allow or prohibit off-permit changes.'?!

Off-permit changes are defined as "changes that are not addressed or prohibited by
the permit...."'”* (emphasis added). However, there is little guidance in Part 70 or its
preamble on what might constitute a change not addressed or prohibited by the permit. The
preamble contains only a limited cautionary note that activities "not addressed" by the permit
means that off-permit changes cannot alter the source's obligation to fulfill the compliance
provisions of its permit. This is because 40 C.F.R. section 70.6 requires that compliance
provisions be "addressed" in each permit. Thus, off-permit changes cannot involve any
changes to compliance certification, testing, monitoring, reporting, or recordkeeping
requirements which are necessary to ensure compliance with permit terms.'?

Beyond that, what is meant by the term "addressed" is not very clear. In its response
to comments to the proposal, EPA had used the term "regulated or prohibited" in lieu of
"addressed or prohibited.”’** The preamblie to the final rule, however, does not explain why
"regulated” was changed to "addressed" or whether there is any difference.

The following are some examples of changes that might qualify as off-permit changes.
The word "might" is used because the parameters of this type of change are not entirely clear.
These examples have been drawn from various sources; there are no examples in the Part 70
preamble of what constitutes an off-permit change. The reader should bear in mind that each
of these examples would be subject to the restrictions on off-permit changes discussed in the
next section.

The first example is the case where a source emits a new pollutant not covered by its

121 EPA Part 70 - Operating Permits Program Review Checklist, at Attachment G.
However, state Attorney General opinions are not required to address off-permit changes.

12 40 CF.R. § 70.4(b)14); 57 Fed. Reg. at 32,269.
1B 57 Fed. Reg, at 32,269-70; 40 C.F.R. § 70.6(c)1).
124 EPA Response to Comments, supra note 103, at 6-26.
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permit.'? For instance, if a source subject to a federal CAA emissions limitation for Pollutant
A needs to change its operations to emit Pollutant B, which is subject to a different CAA
emissions limitation, and the emissions of Pollutant B are not addressed or prohibited by the
permit, the source can make the change as an off-permit change.'*® (Again, there are certain
restrictions that will be discussed in more detail shortly. For instance, a source could not add
new emissions of 100 tons of a new pollutant using the off-permit change provision because
that would constitute a Title I modification. Off-permit changes cannot be used for Title I
modifications.)

A second example is adding a new emissions unit at a facility."” This is the most
common example that has been given by commentators, and is similar to the first example,
because both involve emissions of new pollutants not regulated by the permit. Another
example is where a source shifts emissions of a pollutant from a piece of equipment upon
which its permit imposes an emissions limit for that substance to a piece of equipment without
an emission limit on that substance.'® A fourth example involves a new product, using an
automobile manufacturing facility which paints cars as an illustration. If the facility obtains
a permit imposing restrictions on painting emissions for model X, but a year later develops
a new production line for model Y, it could paint cars and create emissions for the model Y
line as an off-permit change.'”

b. Legal Basis for Off-Permit Changes

Off-permit changes are not specifically authorized by any CAA section, and many

commenters challenged the legality of the concept.”® The starting point is CAA section

125 As opposed to increasing emissions of a pollutant that is covered. Novello, supra
note 9, at 10,091.

126 Knauss, Broome & Ward, supra note 114, at 79.
127 Novello, supra note 9, at 10,091,
128 Williamson, supra note 19, at 2111.

129 Adan Schwartz, EPA Office of General Counsel for Air and Radiation, Remarks
at Geo. Wash. Univ., Nov. 9, 1993.

139 57 Fed. Reg. at 32,266.
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502(a), which prohibits any permit holder from violating any permit requirement and prohibits
every source that requires a permit from operating "except in compliance with a permit issued
by the permitting authority....""*! (emphasis added).

The issue is whether the language "except in compliance with" means that a source
is prohibited from operating a facility except as specified in the permit or that it is allowed
to operate in any manner it chooses unless constrained by the permit."*? In the May 1991
proposal, EPA made it clear that it intended to adopt the “unless constrained by" approach:

The first, and perhaps most important, source of flexibility is the general

principle...that emissions or other practices not specifically prohibited by a

permit are allowed if otherwise legal under the SIP and applicable federal and

state law...Air permits summarize existing restrictions; a permit change is not

affirmatively required to authorize every chan%ee m practices which are

otherwise legal under the SIP or federal law merely because an existing permit

does not address the practice...Permits should be drafted with this prmciple

in mind so they do not include unnecessary detail or restrictions which might

unduly hamper industrial flexibility to change operations at a later date."

In the final rule, EPA adopted its preferred approach, despite criticism and the fact
that historically many state operating permit programs have prohibited sources from
implementing any plant site change not covered by the permit or the source's application:'>*

A number of State and local air pollution control agencies also strongly

criticized EPA's view stated in the proposal that emissions or other practices

not prohibited by a permit are allowed. They argued that this concept runs

counter to the way State and local air permittmg programs are run, and is far

too open-ended...."**

However, EPA concluded CAA section 502(a) was not intended to prohibit off-permit

changes.”® Consequently, although a source must perform in accordance with the express

131 Id.

132 Glenn, supra note 45, at 431 (excellent discussion of this issue from perspective
of a source).

133 56 Fed. Reg. at 21,746.

134 David R. McAvoy, Eli Lilty Co., Memorandum Re: Clean Air Act State Operating
Permit Program Regulation, gaper for the ABA Section of Natural Resources, Energy, and
Environmental Law Title V Permit Program, Wash., D.C., Jan. 18, 1994, at 25.

133 57 Fed. Reg. at 32,266.
138 57 Fed. Reg. at 32,269.
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requirements of the permit, if it wishes to do something that is not subject to a permit
requirement, it may do so.'”’ In other words, the permit is a set of restrictions, but not
necessarily the ultimate authorization for every plant operation or change. 138
c. Restrictions on Off-Permit Changes

Although the examples given previously may generally portray valid off-permit
changes, there are several restrictions that would limit how the examples were applied in
practice. The most important restriction is that a change cannot be handled as an off-permit
change if it would violate any applicable requirement.'” A source will always be constrained
by the applicable requirements, whether they are embodied in the permit or not. Thus, in the
examples above, if the emissions generated by a new emissions unit or product line exceed
a SIP limitation, the source must still comply with the SIP.

The other main restrictions are that an off-permit change cannot violate any existmg
permit term or condition,'* and that an off-permit change cannot constitute a Title I
modification.*! The proscription against violating any permit term or condition obviously

springs from the definition of an off-permit change as one which is not prohibited by the

17 "The nature of a permit is to allow anything that it does not expressly prohibit.
That is, a source may not only do what its permit specifically allows, but also what the permit
terms do not Speai%' cally prohibit.”" 56 Fed. Reg. at 21,718.

¥ “Unlike the Clean Water Act, which prohibits any unpermitted discharge into
waters of the United States, there is no clear prohibition in the CAA against emitting anything
into the air without a permit. Title V forbids any person "to operate [a source requiring a
permit]...except in compliance with a permit...." [}éection 502(a)]. Where a permit imposes
a limit on emissions from a piece of equipment, any shift in operations must meet that limit.
But where the source shifts emissions of a pollutant from a piece of equipment upon which
its permit imposes an emissions limit for a substance to a piece of equipment without an
enussion limit on that substance, nothing in the CAA requires the permit to prohibit that
emission. Admittedly, many such shifts may constitute "modifications,” and therefore must
be accounted for in a permit revision. But changes which are not modifications are allowed
as long as the permit does not prohibit the emission.” Williamson, supra note 19, at 2110-
2111 [footnotes omitted].

139 40 C.F.R. § 70.4(b)14)Gi).
140 Id

1 40 CF.R § 70.4(b)(15). Also, an off-permit change cannot be subject to any of
the acid rain requirements.
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permit. The basis for not allowing off-permit changes which are Title I modifications is less
clear.

The preamble explains that although there is no CAA provision that specifically deals
with off-permit changes, legal and policy reasons warrant restricting off-permit changes when
they involve Title I modifications. EPA believes that legally the structure of the CAA,
specifically section 502(b)(10)'s exclusion of Title I modifications from the class of changes
that can be made without a permit revision, suggests that Title I modifications should not take
place entirely outside the permitting process. As a policy matter, EPA points out that Title
I modifications are significant changes which always implicate federal standards, and thus
should not be made outside the permitting process.'*?

As a result of the various restrictions on the use of off-permit changes, EPA contends
that only relatively minor changes can be made using this provision. Off-permit changes are
not a mechanism for making significant changes at a facility without review.'*

d. Off-Permit Change Procedure

Although off-permit changes can be made without a permit revision, the source must
still take some affirmative action. The source must provide contemporaneous written notice
of the change to the permitting authority and EPA and keep a record of the changes. In the
notice, the source must describe the off-permit change, provide the date of the change, and
specify any change in emissions, types of pollutants emitted, and any applicable requirement
that would apply as a result of the change.'* In the record, the source must describe changes
made at the source that result in emissions of a regulated air pollutant subject to an applicable
requirement, but not otherwise regulated under the permit, and the emissions resulting from

those changes. The record may simply consist of copies of contemporaneous notices sent to

142 57 Fed. Reg. at 32,269.
13 EPA Response to Comments, supra note 103, at 6-27.

44 40 C.F.R § 70.4(b)(14)ii). The notice grovision contains an exception for
changes that qualify as msignificant under 40 C.F.R. § 70.5(c). That section enables a state
to have a list of insignificant activities and emission levels which need not be mcluded in
permit applications.
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the permitting authority an¢ EPA.'*

Contemporaneous notice provides a record of activity at the facility without inhibiting
the source's ability to make the change. Additionally, contemporaneous notice allows the
permitting authority and EPA to confirm that the change is a legitimate off-permit change and
to determine if any new applicable requirements bave been triggered.'*

e. State Prohibitions

Part 70 authorizes states to prohibit off-permit changes from being made without a
permit revision. This must be differentiated from an outright prohibition on making off-permit
changes; Part 70 does not allow a state to ban off-permit changes entirely. In addition, any
prohibition on making off-permit changes without a permit revision is a matter of state law.'*’
Because EPA's policy as expressed in the preamble is that off-permit changes are an important
source of flexibility under Title V, Part 70 provides that any state off-permit prohibition will
not be federally enforceable. "This means that if a State elects to prohibit off-permit
operations, neither EPA nor citizens could enforce against the source for failure to have a
Federal Title V permit covering the off-permit change.”**®* Any enforcement would have to
be under state law.'¥

f. Value of Off-Permit Changes

Ultimately, what is considered off-permit will depend on how narrowly or how

broadly the permit itself is written. Despite the restrictions that prevent off-permit changes

from being used for significant changes, some commentators have predicted they could be a

14340 C.F.R. § 70.4(b)(14)Xiv); 57 Fed. Reg. at 32,269.

) 146 57 Fed. Reg. at 32,269; Advance Text, supra note 12, at 13 (preamble, sec.
ILB.1).

14740 C.F.R. § 70.4(b)(14); 57 Fed. Reg. at 32,270.
1% 57 Fed. Reg. at 32,270.

149 However, an off-permit change prohibition can be made federally enforceable in
the limited situation where the SIP or other applicable requirement, such as a MACT
standard, includes such a prohibition. 57 Fed. Reg. at 32,270; 40 C.F.R. § 70.4(b)14).
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very valuable form of permit flexibility.'** However, the ability to make off-permit changes
would not necessarily be an advantage for a source in 2ll cases. If a source increases its
emissions off-permit, it may create the need for a SIP revision. A SIP revision would put the
source back where it was before the permit, but because of the rulemaking process mvolved,
the SIP revision would be a worse altemative than a permit revision.'*' Thus, sources must
be careful in exercising rights to make off-permit changes.
g. Proposed Revisions

The lack of clarity about what constitutes an off-permit change is evident from EPA's
discussion of the subject in the recent proposal to revise Part 70.'** As EPA points out, there
are very different views conceming what would qualify as an off-permit change under the
current rule:

Some have argued that the off-permit provisions allow a source to change its

operaiions in ways not contemplated by the permit and to no longer comply

with permit terms that were developed in light of the source's pre-change

operations, even if the permit terms on their face remain applicable. Others

have argued for a much narrower interpretation, suggestinithat aslong as a

permit term applies to a unit or operation at a source, no change that affects

which requirements are applicable to that unit or operation can be made on an

off-permt basis.'*
EPA proposes to resolve the conflicts over the interpretation of 40 C.F.R_ section 70.4(b)(14)
by clarifying that a source can make an off-permit change without first revising its permit "if
it can and does operate the change while continuing to comply with all of its applicable permit
terms."'** This clarification would reject any interpretation of the current rule that would
allow a source to no longer comply with permit terms that remain applicable on their face but

that the source believes to be out-dated because it changed its operations in a manner not

1% Novello, supra note 9, at 10,091.

151 Schwartz, supra note 129.

152 Advance Text, supra note 12, at 12-21 (preamble, sec. ILB).
1% Id. at 14.

% Id. at 18.
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contemplated in the permit.'*

EPA has considered eliminating off-permit changes entirely. One reason it is
proposing not to do so is that it believes this type of flexibility will be important for a source
to meet new regulatory standards as well as changing market conditions. The example given
is the coming promulgation of numerous maximum achievable control technology (MACT)
standards for hazardous air pollutants under CAA section 112. EPA believes that in order
for sources to comply with those standards when issued, they may need to make changes
before their permits can be revised. "To the extent they can make those changes while still
complying with their permits, EPA believes they should be allowed to do so."*

However, EPA is taking comment on whether off-permit changes should be
eliminated, as well as whether they should be allowed when there are emissions increases.
Additionally, EPA is proposing to require applications to revise a permit to reflect an off-
permit change within six months after the operation of the change commences. It is thought
that this approach will better serve the purpose of keeping Title V permits reasonably up-to-
date.'’’

h. Relationship to Inherent Flexibility

The above discussion shows the complicated nature of the off-permit change
provision. It remains to differentiate off-permit changes from "inherent flexibility," a concept
derived from certain remarks in the Part 70 preamble,'*® where EPA points out (in the context
of operational flexibility under section 502(b)(10)), that:

Nothing in this section is meant to imply any limit on the inherent flexibility

Erchudig physoal and prodhcion ohanges, tha 56 net Concuramed uades e

permit. For example, a facility could physically move equipment without

providing notice or obtaining a permit modification if the move does not
change or affect applicable requirements or federally-enforceable permit terms

155 Id

156 Id. at 20-21.

157 Id

18 See Knauss, Broome & Ward, supra note 114, at 75.
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the VOC limit in the permit.'*®
According to this passage, inherent flexibility refers to changes that are not constrained under
the permit, However the "unless constrained by" interpretation is also the one that governs
off-permit changes. Moreover, moving equipment is one of the examples of a change that is
not subject to the Part 70 flexibility provisions at all.

Although one commentator has defined mherent flexibility as a common-sense
category for those day-to-day changes in activities that are not related to air pollution, involve
emissions that are below permit limitations, or do not affect applicable requirements,'® that
definition mixes three different concepts. Changes in activities that are not related to air
pollution are really changes that do not come within the scope of Title V or Part 70. Changes
that involve emissions below permit kimitations or do not affect applicable requirements could
qualify as off-permit changes if not restricted. Inherent flexibility changes, on the other hand,
are changes within the scope of the permit.

EPA has recognized that the meaning of inherent flexibility also needs clarification.
EPA is proposing to express this principle by providing that a change at a source does not
require a change in the permit if the source can make the change (1) without violating any
permit term, and (2) without rendering the source newly subject to an applicable requirement.
EPA declares that such flexibility is inherent in the current Part 70 rule.!®! Of course, when
inherent flexibility is the basis for a change, no action is required other than to make the
change. In other words, the source does not have to provide notice to EPA or the permitting

authority, or keep any sort of record.

15 57 Fed. Reg. at 32,267.

1% Knauss, Broome & Ward, supra note 114, at 75-76. The authors recommend that
state programs should include an e:;ﬁ:it statement that nothing in the state program or
regulations imposes limitations on the source's ability to make changes consistent with the
inherent ﬂexliﬁity n the permit.

1! Advance Text, supra note 12, at 15 (preamble, sec. ILB.3).
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2. Alternative Operating Scenarios

Alternative operating scenarios are one way to write flexibility into a permit. 40
C.F.R. section 70.6(a)(9) requires permits to include terms and conditions for reasonably
anticipated operating scenarios, also referred to as alternative operating scenarios, if the
source requests them. Thus, the source must be able to forecast the need for different ways
of operating, determine what those methods of operation will be, and then request that the
permit include them. The rule does not make it clear whether the permitting authority must
include the altemative scenarios requested by the source. or whether it has discretion to reject
certain scenarios. But the language "as approved by the permitting authority” and the fact
that alternative scenarios must be reasonably anticipated would lead one to conclude that the
permitting authority has such discretion.

The only procedure required is that the source must make a contemporaneous record
of the scenario it is using in a log kept at the facility. The log is subject to inspection. There
is no outside notice to the permitting authority or EPA. The only restrictions are that the
terms and conditions of each scenario must meet all applicable requirements and Part 70
requirements.

There is some potential for confusion about the authority for altemnative operating
scenarios. In the preamble, EPA lists alternative scenarios as a required provision of permit
content, and simply shows the reference as "[502(b)(6))."'> However, EPA points out that
environmentalists and states argued that the only purpose of section 502(b)(10) was to allow
sources to shift among different operating scenarios (with different emissions) if the scenarios
were set forth in the permit.'® EPA's response to comments on the proposed rule clarifies
that it believes that alternative scenarios are required by section 502(b}(6)'s mandate for

adequate, streamlined, and reasonable procedures for permit actions, rather than section

162 57 Fed. Reg. at 32,255.
16 57 Fed. Reg. at 32,266.
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502(b)(10).'® An even more fundamental basis for alternative operating scenarios than the

statute may simply be that they are a way of writing a flexible permit. EPA sees alternative
scenarios as part of the process of designing a permit that is flexible enough that industry can
make changes without having to revise the permit.'®

What then is the difference between inherent flexibility and alternative scenarios?
Alternative scenarios are requested by the source to be included in the permit as specific
methods of operation. The source can switch between the various ways of doing business
that it has specifically anticipated. On the other hand, inherent flexibility is not requested; it
simply exists because the particular change does not bring the permit terms or conditions into
play. Procedurally, when a source shifts between alternative operating scenarios it must keep
a log of the changes. However, no action is required for a change based on inherent
flexibility. An example may illustrate the difference. If the limit on VOC content for pamt
is the same for all paint colors, then the flexibility to change between colors is inherent in the
permit. However, if different emissions limitations would apply to different colors, then the
change in color should be an altemative operating scenario.'®

One particular alternative scenario that has been suggested is one for how a source
will operate in the event of an "upset,” or failure of emission control equipment. If the
emissions flow can be re-routed to another process that will enable compliance with an
emission limitation, that may prevent exceeding the emission limitation, but it might constitute
a permit violation if the re-routing is not an alternative scenario. Without the alternative
scenario, the source might need to shut down the particular emissions unit.'"’ Another

possible use of alternative scenarios is to pre-authorize Title I modifications.'® Otherwise,

164 EPA Response to Comments, supra note 103, at 6-26.
165 56 Fed. Reg. at 21,748.

16 Knauss, Broome & Ward, supra note 114, at 77.

167 Golden, supra note 40, at 14.

18 EPA Response to Comments, supra note 103, at 7-23.
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Title I modifications cannot be made without a permit revision. And in that case, they must
be processed as significant permit modifications.

Alternative operating scenarios have not been very controversial. All sides seem to
agree that sources which can anticipate different methods of operation should be able to
include them in the permit. Virtually all state programs submitted thus far expressly provide
for alternative scenarios.'®’

Predictions are that most sources will have only a few alternative scenarios, although
the lar~~~t sources will be special cases.'” One reason for a limited number of alternative
scen.. . may be the difficulty of anticipating them. Determining emission information from
a currently operating facility is hard enough; alternative scenarios demand careful analysis to
establish emission limitations and applicable requirements for operations that may take place
in the future. Upper management must first identify the products it might produce and the
potential production levels. Facility personnel will then have to identify the processes needed
to implement upper management's plans and the alternative scenarios that have historically
been used at the facility.'”' One way around having to anticipate operating scenarios would
be to set emission limitations high enough that most operational changes would not be
restricted. This is called worst-case permitting'’? and is a potentially excellent way to create
mherent flexibility in a permit.

EPA's proposed revisions to Part 70 do not seriously affect the current rule on
alternative scenarios. One proposal is to clarify the rule to make clear that the permitting
authority is allowed to include in a source's permit the alternative scenarios that it (the

permitting authority) identifies as likely. This is considered important to ensure that permits

19 Texas does not expressly provide for alternative scenarios, but claims that they are
implicitly authorized. See irga text accompanying notes 379-81.

1% EPA e to Comments, supra note 103, at 6-25; Knauss, Broome & Ward,
supra note 114, at 77.

"1 Golden, supra note 40, at 14.
172 EPA Response to Comments, supra note 103, at 6-25; 56 Fed. Reg. at 21,749.
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are comprehensive. The other proposed change is to allow use of the on-site log to record
changes only when tampering with monitoring data is not possible. Otherwise, a source
would have to mail copies of the log to the permitting authority on a weekly basis.'™

3. Section 502(b)(10) Changes

Part 70 derives three types of operational flexibility changes from CAA section
502(b)(10) changes. Those changes are found in 40 C.F.R. section 70.4(b)X 12)(i)-(iii). One
of the types of changes is expressly called section 502(b)(10) changes. The other two types
involve emissions trading and will be discussed in the next section. Although one might
expect section 502(b)(10) changes to be a relatively broad category, based on its derivation
from the only provision in Title V expressly dealing with operational flexibility, it is instead
a relatively narrow provision.

Section 502(b)(10) changes are specifically defined in 40 C.F.R. section 70.2 as
changes that contravene an express permit term. As with all the flexibility provisions, there
are restrictions on this broad definition. In this case, two restrictions are drawn from the
statute and two are imposed by EPA as part of the definition in the rule. The statute provides
that a section 502(b)(10) change cannot be a Title I modification and cannot exceed the
emissions allowable under the permit.

The most important restriction is the further condition in the Part 70 definition that
section 502(b)(10) changes cannot violate applicable requirements. The effect of this
prohibition is to confine section 502(b)(10) to the contravention of permit terms that are
derived from Part 70 itself rather than the underlying applicable requirement. For example,
the contravention of the terms of a SIP which have been incorporated into the permit terms
would not be allowed because the SIP is an applicable requirement.'™

Therefore, only those permit terms which consist of requirements imposed by Part 70
alone can be violated. But there is an additional restriction, which is that section 502(b)(10)

17 Advance Text, supra note 12, at 38 (preamble, sec. IL.D.2).
1 Novello, supra note 9, at 10,091.
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changes cannot contravene those Part 70 permit terms that are considered crucial for
determining emissions allowable under the permit and ensuring compliance, namely
monitoring, recordkeeping, reporting or compliance certification requirements.'”

The only example of a section 502(b)(10) change given in Part 70 is that of a permit
term that specifies a particular brand of coating and a corresponding emission limit for that
coating. A section 502(b)(10) change would allow the source to change the brand of coating
if the new brand complies with the emission limit.'”® In this example, the change would not
violate the applicable requirement which established the emission limit. It may even be said
that the permit term which specified the brand of coating was unnecessary because it would
have been sufficient to specify the general type of coating alone. Thus, section 502(b)}(10)
changes may best be viewed as those that allow sources to make changes to permit terms that
were inappropriately included in the permit.'”

The procedure for section 502(b)(10) changes is simple and is taken directly from the
statute. The basic requirement is for the source to provide a minimum of seven days advance
written notice to the permitting authority and EPA.'”® The length of time for the advance
notice is the most common area of variation in the state programs. Some state air agencies
want up to 30 days advance notice for these changes. As with off-permit changes, the rule
does not say whether the permitting authority or EPA can disapprove the change. However,
states that extend the advance notice period seem to want the ability to do just that.'”

The sole example given above hardly makes it seem as though section 502(b)(10)

5 40 CF.R §70.2
176 57 Fed. Reg. at 32,267.
"7 Knauss, Broome & Ward, supra note 114, at 85-86.

1 40 CFR § 70.4(b)(12). The only thintﬁs added to the statutory requirement by
Part 70 are a description of the contents required in the notice and that the source, permitting
authority, and EPA shall attach each notice to their copy of the permit.

_ 17 One possible indication that Part 70 does not intend for &ermitting authorities to
disapprove section 502(b)(10) changes is the preamble's comment that: "If it is later proven
that the change does not quality under this grovision, the original terms of the permit remain
fully enforceable.” 57 Fed. Reg. at 32,267. ,
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changes have any great usefilness. It also does not indicate that section 502(b)(10) changes
would be much of a problem. However, m EPA's proposed revisions to Part 70, there is a
more in-depth analysis and interpretation of the meaning of this category of changes that
sheds light on how section 502(b)(10) changes could be applied under the current rule, and
the damage they could do to the Title V program.

EPA's proposed revisions explain that EPA views section 502(b)(10) changes as
merely providing an opportunity for a source to "clean up its permit by avoiding compliance
with provisions that unnecessarily constrain its operations in ways unrelated to implementing
the [CAA]'s requirements."'® However, as states began developing Title V programs, EPA
became concemed that the process for these changes allows sources to make unilateral
determinations regarding whether permit terms are justified by applicable requirements, and
to act on those determinations after only seven days notice. This would foreclose effective
permitting authority or EPA review, and could create a permit with a series of section
502(b)(10) notices attached voiding various permit terms. This in turn could hamper
enforcement.'®!

As a result, EPA is proposing to delete Part 70 section 502(b)(10) changes entirely.
CAA section 502(b)(10) will then be implemented solely through the emissions trading
operational flexibility provisions. Nevertheless, at present, all states are including in their
Title V programs section 502(b)(10) changes based on the current rule.

4. Emissions Trading

EPA interprets CAA section 502(b)(10) primarily as a mandate to promote emissions
trading within permitted facilities, as long as the trading plans are clearly enforceable
according to established compliance terms.'® A vital requirement is that emissions trading

plans be quantifiable and enforceable. Emissions trading can be defined as the balancing of

180 Advance Text, supra note 12, at 26 (preamble, sec. lIL.C.2).
181 Id
182 Advance Text, supra note 12, at 25 (preamble; sec. IIL.C.1).
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emissions increases from certain points within a facility with decreases from other points so
there is no overall net increase.'® Emissions trading is often thought of in connection with
the bubble concept, where the air pollution from all the emissions pomts within a facility is
regulated as though it was coming from one outlet in the bubble.

EPA summarizes Part 70's approach to emissions trading as follows:

Consistent with its view that Section 502(b)(10) gives it broad authority to

provide for operational flexibility, EPA has structured the fal rule to allow

emissions trading in several ways.... Where the permit itself sets out terms

and conditions to allow trading, the terms are based on procedures provided

by a SIP [see Section 70.6(a)(10)). Where trading is allowed without a permit

revision, the trade is based on provisions in the SIP [see Section

70.4(b)(12)(ii)], the program authorizing the trade has already been approved

by EPA [see Section 70.6(a)(8)], or the trade is within an emissions ca

independent of any applicable requirement [see Section 70.4(b)(12)(iii)]."

(brackets in original).

The two emissions trading provisions that are derived from CAA section 502(b)(10)
fall under 40 C.F.R. section 70.4(b)(12); one of these is optional and one is mandatory. The
optional provision is for trading where allowed by the SIP. This type of trading is unlikely
to be used much in the near future since currently no SIPs are structured to allow such
trading.'® The mandatory provision is for emissions trading solely for the purpose of
complying with a federally enforceable emissions cap that is established in the permit
independent of otherwise applicable requirements. Both types of trading under 40 C.F.R.
section 70.4(b)(12) must comply with the seven-day notice required by section 502(b)(10).

Some industry commenters argued that the word "allowable” in CAA section
502(b)(10) (changes cannot exceed the emissions allowable under the permit) authorizes
sources to meet their permit emission limitations using an average of all emissions across the
permitted facility, as long as they give seven days notice.'® In contesting this position,

environmental commenters claimed that any permit that expressed allowable emissions as an

18 Emissions Trading Policy Statement, 51 Fed. Reg. 43,184 (Dec. 4, 1986).
18 EPA Response to Comments, supra note 103, at 6-29.

185 57 Fed. Reg. at 32,268.

18 EPA Response to Comments, supra note 103, at 6-28.
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undifferentiated sum of pollution that might be released from a collection of emission units
at the plant would not be enforceable, and thus would not meet the requirement of CAA
section 504(a) that each permit have enforceable emission limitations.'®’

EPA disagreed with industry’s request to be allowed to average emissions across the
facility if that would conflict with applicable requirements. EPA stated that:

If a SIP emission limit applies to each emissions unit at a facility, a title V

permit cannot authorize any one unit to violate that emission limit, even if the

average emissions across the facility are equal to the emissions that are

allowed at the facility under the SIP. For e le, if the SIP limits emissions

to 5 Ibs/hr per line for both lines A and B, title V does not allow line A to

operate [at] 6 Ibs/hr, even if the excess emissions are offset by operating line

Bat4] . As a policy matter, emissions averaging provisions are often

complicated to implement and require careful review to ensure that the trading

lan allows the same emissions as the otherwise applicable requirements. The
PA believes that a 7-day notice is not a reasonable amount of time to

conduct such a review.'®

Why then did EPA allow any emissions trading under section 502(b)(10)? The main
reason is that it was the Administration's overall policy to encourage emission trading
programs.'®® EPA asserts in the Part 70 preamble that one of the goals of the CAA is to
encourage responsible emissions trading plans and to reduce the cost of meeting applicable
requirements. This belief, and EPA's general proposition that section 502(b)(10) gives it
broad authority to provide for operational flexibility, led EPA to design Part 70 to encourage
emissions trading, but only consistent with the requirement for Title V permits to comply with
the applicable requirements.'*

The most important of the emissions trading provisions, trading to meet permitted
emissions caps, is clearly limited by applicable requirements:

A source may increase its emissions on any unit only as high as allowed by the

applicable requirements for that emissions unit. In addition the source's total
emissions must remain below any voluntary limit on its potential to emit.

187 Id. at 6-27-6-28.

188 EPA Response to Comments, supra note 103, at 6-20; see also 57 Fed. Reg. at
32,267 (same quote, minus the example)..

18 EPA Response to Comments, supra note 103, at 6-29.
199 57 Fed. Reg. at 32,267.
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Within those limits, the source could cap its potential to emit, while
maintaining the flexibility to shift emissions on short notice.'

Under this provision, the permitting authority must issue a permit that contains a federally
enforceable emissions cap, independent of any applicable requirement (and of course, at least
as stringent), if the source requests it. An important qualifier is that the trade must be
quantifiable and enforceable.'” The permitting authority does not have to allow emissions
trading involving emissions units where these criteria are not met.

An example of an emissions trade under a cap would be a source that requests a cap
to stay below the 25 ton per year major source threshold for hazardous air pollutant
emissions. The cap could be in terms of individual operating hour limitations on emission
units at the facility, instead of emission limitations. The source could then make trades by
exceeding the operating hours cap on one unit and reducing the operating hours for another
as long as net emissions remain below the cap. This would allow the source to avoid the
applicable requirement of having to install MACT.'” Of course, the source would have to
give the required seven-day advance notice to engage in any trading.

The Part 70 emissions trading provisions are exceedingly complex. They are likely
to grow in importance as a result of EPA's proposed revisions. EPA is proposing to retain
the emissions trading provisions, but with certain revisions to address concems of industry
and states. Those revisions are also complex; the reader is referred to the text of the proposed

revisions for more details."*

E. Permit Revisions
This section summarizes the three ways of revising a permit under Part 70 when a

source seeks to make a change that cannot be made without a permit revision. Two of the

191 EPA Response to Comments, supra note 103, at 6-29.

192 40 C.F.R. § 70.4(b) 12)i).

1% Knauss, Broome & Ward, supra note 114, at 84.

194 Advance Text, supra note 12, at 27-35 (preamble, sec. MI.C.3-5).
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three permit revisions are referred to as permit modifications: minor and significant permit
modifications. The third type of permit revision is the administrative permit amendment.'”
In its proposed revisions, EPA will delete the term modification and refer only to permit
revisions and administrative amendments.

The authority cited for all permit revisions is CAA section 502(b)(6), but that section
does not prescribe any specific procedures.'”® Rather, the main purpose of section 502(b)(6),
as interpreted by EPA, is to ensure that the procedures used to issue or revise permits should
not result in undue delay.'”” The implementation of section 502(bX(6), including the details
of permit revisions, is left to the discretion of EPA.'*®

Although significant permit modifications are discussed in this section, they do not
really provide flexibility to sources. That is because the procedures for significant permit
modifications are the same as for permit issuance. They are discussed here only because some
states have tinkered with the procedures to allow some flexibility. Administrative permit
amendments and minor permit modifications, on the other hand, do provide flexibility. They
allow sources to make permit revisions related to operational needs immediately, without
prior approval by regulators, and without public notice and comment.'*

EPA describes the current rule as a three-track revision process that provides different
levels of review depending on the nature of the change being made. Administrative permit
amendments receive the least review, and are therefore limited to either trivial changes or

those that have already undergone a preconstruction review permit process. Minor permit

§70.7( ‘;’ 40 C.F.R. § 70.2 (definition of permit revision and permit modification); 40 C.F.R.
. /(€).

1% Section 502(b)(6) requires "[a]dequate, streamlined, and reasonable
for expeditious review of permit actions, including...revisions." See supra text
accompanying note 55.

1756 Fed. Reg. at 21,747,

' In the May 1991 proposal, EPA said that the statute left substantial discretion to
the states, as permitting authorities, to devise appropriate procedures for expeditious revisions
to permits. 56 Fed. Reg. at 21,747.

1% Cookson, supra note 118, at 160.
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modifications receive EPA and affected state review, but only after the underlying operational
change has been made. There is no public review, and therefore minor permit modifications
are limited to changes that are not Title I modifications, among other restrictions. All changes
not eligible for administrative amendment or minor modification processing must be handled
using significant permit modification procedures. Significant permit modifications must be
approved before the change can be operated.*”

The Part 70 permit revision process has been criticized on all fronts. States are
concemed that sources are allowed to make changes without adequate permitting authority
review or prior approval. Environmental groups complain that public review is necessary.
Industry believes that the procedures are more burdensome than necessary. !

1. Administrative Permit Amendments

There are six types of changes which can be made as administrative permit
amendments.’” The first four are unrelated to air quality’® and cover simple changes:
correction of typographical errors, change in name, address, or phone number of responsible
person identified in the permit or similar minor administrative changes, more frequent
monitoring or reporting, and change in ownership.

The fifth type of change is wholly separate from the others. It enables a state to
incorporate into a Title V permit the requirements from a state new source review (NSR)
permit, provided certain conditions are met. Those conditions are that the state NSR program
must be "enhanced” so that (1) its procedures are substantiaily equivalent to those that would
be required under Part 70 for review as a permit modification, and (7) the NSR permit

contains compliance requrements substantially equivalent to those required by Part 70.2*

20 Advance Text, supra note 12, at 40 (preamble, sec. IILE.1).
P Id. at 41.

™ 40 C.ER 70.7(d}1)i)-(vi).

2 56 Fed. Reg. at 21,720.

M40 CF.R 70.7(d)(1)v).
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Thus, if the state NSR permit is for a change that would need to be processed as a
significant permit modification under Part 70 (e.g., a Title I modification), the permit terms
could be incorporated into the Title V permit via an administrative permit amendment, but
only if the state NSR program handled the change using the same procedures as Part 70
requires for significant permit modifications (ar 1 the compliance requirements were similar).
Of course, since Part 70 significant permit modification procedure is the same as the full
review process for permit issuance, state programs are unlikely to meet this criterion.’®®

The primary purpose of allowing state NSR permit terms to be brought into Title V
permits by administrative permut amendment is to allow the permitting authority to
consolidate NSR and Title V permit revision procedures.’* There is no reason to require a
more stringent type of permit revision for a change which has already been processed through
a procedure substantially «_ ivalent to Part 70 procedures for minor or significant permit
modifications. >’

The last category of changes that can be processed as administrative permit
amendments are "any other type of change which the Administrator has determined as part
of the approved Part 70 program to be similar to [the four enumerated types of minor
changes unrelated to air quality]."*® As will be seen, a number of state programs seem to be
misinterpreting this “similar" changes catch-all provision. What they do is to provide that
administrative permit amendments can be used for changes that are similar to "the preceding

categories” (referring to the four enumerated types of minor changes unrelated to air quality).

25 EPA recognized that most state preconstruction review programs do not meet
Title V requirements. 57 Fed. Reg. at 32,289.

206 Id

7 "Changes which have been processed under the preconstruction review process
which has been approved by EPA into the SIP have already in a source-specific way been
subjected to sufficient technical review and adequate opportunity for public participation...
Moreover, subjecting sources to another review could subject vast numbers of sources to
;igniﬁcal;;t delay and uncertainty without any real environmental bewefit." 56 Fed. Reg. at

1,747-48.

28 40 C.F.R. 70.7(d)(vi).
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However, EPA's position is that the state must identify in advance those changes which it
considers to be similar, specifically list them, and obtain EPA approval.’® In other words,
individual states may not have “road "similar" changes provisions.

Because administrative permit amendments do not involve emission changes (or in the
case of NSR incorporation, have already met CAA requirements), EPA concluded that a
simple procedure was justified. Part 70 does require the source to submit a request to the
permitting authority. However, the source may implement the change immediately upon
submittal of the request. The permitting authority is then allowed 60 days to take final action
on the request. The 60 day period is a convenience to the permitting authority, not a waiting
period for the source. After the permit is revised, the permitting authority provides EPA a
copy. As long as the permit revision is designated as having been made as an administrative
permit amendment, the permitting authority does not have to give notice to the public or
affected states.?'

Industry advocated that state programs not adopt any procedure more burdensome
than required by Part 70, that the 60 day period be shortened to 30 days because most
changes are clerical, and that states make legislative and regulatory changes to enhance their
NSR programs.?"! The state programs selected for review generally do not adopt more
burdensome procedures, but by the same token do not shorten the 60 day period.

2. Minor Permit Modifications

Most of the interest in permit revisions focuses on minor permit modifications. For
example, EPA devotes eight pages of the Part 70 preamble to an explication and defense of
the minor permit modification procedures.”? The attention to minor permit modifications

may be out of proportion to their importance. Because of the numerous restrictions EPA

2 57 Fed. Reg. at 32,289.

20 40 CFR. § 70.7(d)3).

21 Knauss, Broome & Ward, supra note 114, at 92.
12 57 Fed. Reg. at 32,281-89.
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imposes on minor permit modifications, they are not as useful to a source seeking flexibility
as one might expect.’”

The best way to illustrate minor permit modifications is to compare them to significant
permit modifications. First, there are several fundamental procedural differences. The main
difference is that public notice and comment is not required for minor permit modifications.
In contrast, since significant permit modifications require the same full procedure as permit
issuance, public review is required. The second difference is that with a minor permit
modification, the source can make the change immediately upon submitting an application to
the permitting authority.** With significant permit modifications, however, the change cannot
be made until after the application is approved, which means after the full review process has
taken place.?"

The main similarity between the two procedures is that the same government agencies
(permitting authority, affected states, and EPA) review both types of permit modifications.
And, EPA has veto power over both types of changes.”® However, with minor permit
modifications, because the change can be made immediately upon submitting the application,
governmental review takes place after the change, and an EPA veto would come after the
fact.>"” On the other hand, with a significant permit modification, review precedes the change

and EPA can veto the change before it is made.?'®

B TIn its outline proposal to settle the permits litigation, EPA admitted that the
current rule for minor permit modifications is “extremely narrow." EPA Outline for a
Proposal to Revise the Flexibility Provisions, supra note 88, at section IV.

24 40 CF.R § 70.7(eX2Xv). Between the apglication and permitting authority final
action, the source must comply with both the applicable requirements governing the change
and the proposed permit terms and conditions.

15 57 Fed. Reg. at 32,281.
216 Compare administrative permit amendments, where EPA does not have a veto.

7 In that case, the source would be subject to an enforcement action for violatin
%e#(er)znsxax)ld conditions of the existing permit that it sought to modify. 40 C.FR %
T(eX2)XV).

%% 40 C.F.R. § 70.7(a) lists the following conditions that all permits, permit
modifications, and renewals must meet: (1) the permitting authority has received a complete
application, (2) except for minor permit modifications, the permitting authority has complied
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The procedures for minor permit modifications will be discussed before the
substantive criteria. The procedures for minor permit modifications are considered
streamlined, in accordance with the mandate of CAA section 502(bX6). The less rigorous
procedures for minor permit modifications are an attempt to match the procedural elements
to the significance of the change. Minor permit modifications are mtended for "minor" or
smaller changes at a facility that do not involve complicated regulatory determinations.”””> The
primary legal issues involved in the disputes over minor permit modifications were procedural:
whether public notice and comment (including a hearing) is necessary, and whether a source
can make the change before the permit modification is approved.” EPA's extensive
discussion of these issues in the preamble will not be repeated here.”!

A summary of the Part 70 procedures for minor permit modifications can be divided
into three topics: the application, EPA and affected state notification, and the timetable for
issuance.” Like the contemporaneous notice required for off-permit changes, the application
must include a description of the change, the emissions resulting from the change, and any
new applicable requirements. In addition, the application must also be certified by a
responsible official as meeting the minor permit modification criteria.”® The permitting
authority must then provide notice of the application to EPA and affected states within 5
working days of receipt of the application.

Understanding the timetable is a little tricky. Generally, a permitting authority cannot

with the requirements t‘?artgublic participation under 40 C.F.R. § 70.7(h), (3) the permitting
authority has complied with the requirements for notifying and responding to affected states
under 40 C.F.R. § 70.8(b), (4) the conditions of the permit provide for compliance with all
applicable requirements and the requirements of Part 70, and (5) EPA must receive a copy
of the proposed permit and any required notices, and must not object (veto) within the
specified time period.

219 57 Fed. Reg. at 32,280.
20 Novello, supra note 9, at 10,091.

21 See 57 Fed. Reg. at 32,281-87. This portion of the preamble is a detailed
statutory and case law analysis and interpretation.

2 49 CF.R. § 70.7(eX2)(ii)-(iv).
8 For additional application requirements, see 40 C.F.R. § 70.5(c).
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take final action before the end of EPA's 45-day review period. An exception is that the
permitting authority may take action before the end of the 45-day review period if EPA
provides notice that it will not object. The permitting authority also cannot take final action
any /ater than 90 days after receipt of the application, or 15 days after EPA's 45-day review
period, whichever is later.

To complicate matters, the permitting authority is allowed to approve the munor
permit modification before EPA review takes place. Of course, such approval must be
withdrawn if EPA vetoes the modification. Final action consists of one of four possible
events: issue the requested modification, deny it, determine that it should be processed as a
significant permit modification, or revise the modification to satisfy EPA's objection and
retransmit it to EPA.?*

The substantive criteria for minor permit modifications are complicated. In order
justify its characterization of this type of permit revision as being for minor changes only,
EPA has been forced to layer on numerous restrictions.” These "gatekeepers” are extremely
important, and hence are listed in full:

Minor permit modification procedures may be used only for those permit
modifications that:

(1) Do not violate any applicable requirement;

(2) Do not mvolve significant changes to existing monitoring, reporting, or
recordkeeping requirements in the permit;

(3). Do not require or change a case-by-case determination of an emission
limitation or other standard, or a source-specific determination for temporary
sources of ambient impacts, or a visibility or increment analysis;

(4) Do not seek to establish or change a permit term or condition for which
there is no corresponding underlying applicable requirement and that the
source has assumed to avoid an applicable requirement to which the source
would otherwise be subject. Such terms and conditions include:

(A) A federally enforceable emissions cap assumed to avoid
cladssiﬁcation as a modification under any provision of title I;
an

24 40 C.F.R. § 70.7(eN2)iv).
5 57 Fed. Reg. at 32,283.
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(B) An altemnative emissions limit approved pursuant to
regulations promuigated under section 112(i)5) of the Act;

(5) Are not modifications under any provision of title I of the Act; and

(6) Are not reguired by the State program to be processed as a significant
modification.?

As will be seen, even seemingly minor or subtle changes or omissions in the language of these
gatekeepers can have a dramatic effect on the scope of a state Title V program. The most
important limitation in these criteria - that the change not be a modification under Title I - will
be analyzed in section IV.

Because of the list of changes that cannot be processed as minor permit modifications,
relatively few changes can actually be made under this category.”’ The prohibition against
violating any applicable requirement means that no source can make a change using a minor
permit modification which would violate MACT standards, NESHAP, RACT limits contained
in a SIP, NSPS, BACT, LAER, work practice standards established pursuant to a SIP, or
other federal requirements.” The following types of changes probably could be made: (1)
changes to state-only permit terms, (2) insignificant changes to monitoring, recordkeeping,
and reporting requirements, and (3) changes to comply with economic incentives, emissions
trading, marketable permits, or other similar approaches if the underlying SIP or EPA rule
provides explicitly for use of minor permit modification procedures to be used.”

The only examples given in the preamble to the current Part 70 rule are for the latter
two situations. For instance, an insignificant change in monitoring that could be processed
as a minor permit modification would be a switch from one validated reference test method

to another, where the permit does not already provide for an alternative test method.” In

26 40 CF.R § 70.7(eX2)NAN1)-(6).

#7 Knauss, Broome & Ward, supra note 114, at 94.
8 57 Fed. Reg. at 32,284,

m 40 CE.R. § 70.7(eX2)iXB).

B0 57 Fed. Reg. at 32,287.
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contrast, a switch from direct measurement of emissions to fuel sampling and analysis, such
as switching from emissions monitoring of sulfur dioxide to sampling and analyzing coal
sulfur content, would have to be a significant permit modification. The reason is that sources
should not be able to change the method of measuring their compliance by using minor permit
modifications.®"

Finally, it should be noted that Part 70 contains special procedures for group
processing of minor permit modifications.?* Under the group processing provision, the
permitting authority would collect a batch of a single source's applications for minor permit
modifications for three months or until the combined emissions of the changes exceed a
certain threshold amount, and then process them all at once. Despite the potential value of
group processing, many states have chosen not to allow it.

3. Significant Permit Modifications

The Part 70 rule preamble devotes little space to significant permit modifications. The
rule itself, 40 C.F.R. section 70.7(e)}(4), is similarly brief. The main reason, of course, is that
significant permit modifications are simply defined as every permit revision which is not an
administrative permit amendment or minor permit modification, and the procedures are the
same as those for permit issuance and renewal. > With one or two exceptions, there is little
need to discuss significant permit modifications in the review of state programs because the
state provisions usually follow Part 70 closely.

It is worth noting several things about significant permit modifications, however. The
first is that 40 ~ “.R. section 70.7(e)(4)(i) does say that state programs shall contain criteria

for determining whether a change is significant. It is not entirely clear whether this

Bl 57 Fed. Reg. at 32,289.
™ 40 C.FR § 70.7(e)3).

B3 EPA says that it has not provided a specific model for processing significant
permit modifications, but anticipates tﬁe procedures will be v sumgx to those for permit
issuance or renewal. 57 Fed. Reg. at 32,289. The rule itself requires state programs to
provide that significant permit modifications shall meet all requirements of Part 70 as they
apply to permit issuance and renewal.
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requirement can be met merely by repeating section 70.7(e)(4)1)'s basic rule that significant
permit modifications are those that do not qualify as minor permit modifications or
administrative permit amendments. Section 70.7(e)4)i) seems to also say that "at a
minimum," state criteria should provide that every significant change in existing monitoring
terms, and every relaxation of reporting or recordkeeping terms, must be processed as a
significant permit modification. However, since this requirement is the converse of the
prohibition against using rhinor permit modification procedures for changes that mvolve
significant changes to existing monitoring, reporting or recordkeeping requirements,” it can
probably be satisfied if the state includes the prohibition under the minor permit modification
criteria. ™’

Second, even though the complete procedure for permit issuance must be followed,
the scope of review for a significant permit modification is limited to the impact of the
underlying change in question. An application for a significant permit modification does not
open the rest of the permit up again for additional public comment or agency review.”* Since
the process need only focus on the changes to the permit, significant permit modifications
should be less complex than permit issuance or renewal.

4. EPA's Proposed Changes to the Permit Revision Procedures
Although a complete review of EPA's proposed changes to the Part 70 flexibility
provisions is beyond the scope of this paper, the following summary of the proposed changes
to the permit revision procedures is provided. In developing its proposed revisions, EPA has
continued to balance the need for procedural safeguards to ensure the integrity of the

permitting process with the need for streamlined and expeditious procedures. It has

B4 40 CFR. § 70.7(e)}2XiNAX2).

B3 40 C.F.R. § 70.7(e)X4)(i) also makes the observation that nothing precludes a
source from making changes consistent with Part 70 that would render existing permit
compliance terms and conditions irrelevant. The meaning of this comment is not explamed
in the preamble.

B¢ Public comment mmust be germane to the applicable requirements implicated by the
significant permit modification. Objections to portions of an existing permit that would not
be affected by the underlying change would not be germane. 57 Fed. Reg. at 32,290.
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determined that greater procedural protections should be afforded for changes that are more
significant, but has also decided that procedural protections can be reduced for insignificant
changes on de minimis grounds.”™ Essentially, EPA proposes to create a four-track system
to match the amount of public process provided to the potential environmental significance
of the change.”® The four tracks are (1) administrative amendments, (2) de minimis permit
revisions, (3) minor permit revisions, and (4) significant permit revisions.

The changes to the administrative amendment track would allow incorporation into
the permit of enhanced NSR changes made through a state process that fulfills Title V
requirements, but a source would not have to wait until the end of EPA's veto opportunity
before making the change. This would make it easier to incorporate changes that undergo
a prior preconstruction review process. Instead of having to wait until the end of the 45-day
period during which EPA can object to the change, the source would be able to begin to
construct the change once it received the preconstruction approval and could operate under
that change at its own risk 21 days later. Otherwise, the changes that could be made through
administrative amendment would remain the same. And, except for NSR changes, they could
be made immediately upon submission of an application.

Under the de minimis permit revisions category, Part 70 would provide a more
streamlined revision process than for minor permit modifications. ™ The extent of the
source's ability to make de nunimis changes would have to be described in the permit. Public
comment would be allowed on the authorizing permit term at the time it was proposed. A
source would be allowed to make a de minimis change seven days after subm' ‘ing an
application to the permitting authority, or as early as the day it submits its application if the
permitting autho:ity allows. Public review would not be allowed before each change.

However, the public would get monthly batched notice after a group of changes had been

27 The de minimis concept relies on Alabama Power Co. v. Costle, 636 F.2d 323
(D.C.Cir. 1979).

B8 Advance Text, supra note 12, at 42-43 (preamble, sec. IILE.1).
29 Proposed Amended 40 C.F.R. § 70.7(f).
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made, and citizens could petition the permitting authority to disapprove the change, or failing
that, could request that EPA veto it.*

The definition of a de minimis change would have cwo prongs: (1) any change at a
small unit (unit-based de miniris), or (2) small changes at big units (increment-based de
minimis). EPA is taking comment on proposed altemnative criteria for each prong. For
example, a unit-based de minimis change for carbon monoxide could be one that did not
exceed five tons per year, four tons per permit term, 20 percent of the applicable major source
threshold, or any of several other similar alternatives. Increment-based de minimis would
have additional restrictions, to prevent a source from altering compliance monitoring terms
associated with the permit term the source seeks to change.

The minor permit revisions track would expand the category of eligible changes
beyond those currently authorized under minor permit modifications, but would also add a
public review process not presently required.”*' Procedurally, minor permit revisions would
allow a 21-day public comment period to challenge the eligibility of the proposed change
before it could be implemented. At the close of this comment period, the source could
operate the change "at its own risk" if there were no objections raised and the state or EPA
did not act to disapprove the change. If objections were voiced, the source could begin
operating the change one week after the close of the comment period if the state or EPA had
not sought to block the change by then. A dissatisfied commenter could seek judicial review.

Finally, the significant permit revision track would use the same procedures currently
. used for significant permit modifications. However, given the broadening of the minor permit
revisions track, the scope of changes that would need to be processed as significant permit
revisions would be narrowed.

While EPA considers the proposed four-track permit revision process an improvement

over the current Part 70 rule, it realizes that a four-track system will require sources and

%0 proposed Amended 40 C.ER. § 70.7(£)(3).
1 Proposed Amended 40 C.F.R. § 70.7(g).
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permitting authorities to make even more distinctions between tracks, and that the relevant
gatekeepers may make it difficult to determine which track applies. EPA has even found it
necessary to provide several flowcharts that can be used to determine which track applies.?*?

#2 Advance Text, supra note 12, at 46 (preamble, sec. IILE.1).
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IV. TITLE I MODIFICATIONS AND THE FLEXIBILITY PROVISIONS

A. Overview

An extremely important issue for permit flexibility is what constitutes a Title I
modification.”® Three Part 70 flexibility provisions (off-permit changes, section 502(b)(10)
changes, and minor permit modifications) use Title I modifications as a "gatekeeper.” In
other words, they prohibit changes under their provisions which qualify as Title I
modifications, or more precisely, "modifications under any provision of title L."*** Since Part
70 was issued, the meaning of this term has become very controversial. For the most part,
state Title V programs have been adopted on the premise that state “minor new source
review" (minor NSR) changes are not within the scope of "Title I modification." During the
carly stages of program development, EPA made this representation. However, as a result
of the permits litigation, EPA reversed course. Now, EPA has proposed that Part 70 be
revised to expressly provide that minor NSR changes are Title I modifications.?

Essentially, the question under the current rule is whether "Title I modification"
encompasses changes processed through a state preconstruction review program when the
changes do not rise to the level of a major modification under Title I, Part C (Prevention of
Significant Deterioration) or D (Nonattainment). Changes that do not reach the major
modification threshold mmst still undergo so-called minor NSR in many states. If "Title I

3 See generally Advance Text, supra note 12, at 9-12 (sec. IILA); Clara G.
Poffenberger & Stephen E. Roady, Modifying Operations under CAA Permitting and New
Source Review Requirements, J. ENVTL. PERMITTING, Autumm 1993, at 485; Michael K.
Glenn, EPA’s Stranglehold on "Debottlenecking” and Increased Production in General—
Industry Should Not Give Up on This!, J. ENVTL. PERMITTING, Summer 1993, at 325.

# 40 C.F.R § 70.4(b)(15) (off-permit changes) ("sources [are grohibited] from
making, without a permit revision, changes that are not addressed or prohibited by the Part
70 l;mrxmt, if such changes...are modifications under any provision of title I of the Act"); 40
C.FR. § 70.4(b)(12) (operational flexibility) ("sources [may] make section 502(b)(10)
changes without reguirin a permit revision, if the changes are not modifications under title
I ofthe Act...."); 40C.F. § 70.7(eX2 i)(A)?) (mimor permit modifications) (minor permit
modification procedures may be used only f(gx thxse pe;mit modifications that: ...are not
of the Act....").

%3 Advance Text, supra note 12, at 9-12 (preamble, sec. IIL.A).
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modification" is mterpreted to inclhude minor NSR changes, the effect will be that more minor
changes will be encompassed within this gatekeeper, and the flexibility provided by the
current rule, especially under minor permit modification procedures, would be narrowed even
further.

Title V refers to Title I modifications only once. CAA section 502(b)(10) requires
state programs to contain provisions for operational flexibility changes that do not require a
permit revision, "if the Mges are not modifications under any provision of subchapter
[Title] I of this chapter and the changes do not exceed the emissions allowable under the
permit...." The legislative history of section 502(b)(10) does not explain what Congress

meant by the term "modifications under any provision of [Title] "

B. The Development of New Source Review and the Term "Modification"

An historical overview of the evolution of NSR programs and the term "modification"
is necessary to understand the legal argument on this issue. The term "modification” first
appeared in the 1970 CAA,* in connection with New Source Performance Standards
(NSPS). CAA section 111 established requirements for new sources to meet NSPS. New
sources were defined as stationary sources that underwent construction or modification.
Modification in turn was defined in section 111(a)4) as:

[Alny physical change in, or change in the method of operation of a

stationary source which increases the amount of any air pollutant emitted by

such source or which results in the emission of any air pollutant not previously
emitted.**®

%6 However, Senator Chafee did opine that: "Under the h‘:ﬁuage of title L, the
question whether any particular changes constitutes a ‘modification’ will depend -- not only
on the nature of the change itself -- but will also depend upon the air quality of the area m
which the facility seeking to make the change is located.” 136 Cong. Rec. $16,933, 16,942
(daily ed. Oct. 27, 1990).

%7 Pub. L. No. 91-604 (Dec. 31, 1970).

8 42 U.S.C. § 7411(a)4). EPA then altered the defmition in the implementjnﬁ
regulations to focus on changes that caused increases in the emission rate. "[A]ny physic
or o&erational change to an existing facility which results in an increase in the emission rate
to the atmosphere of any pollutant to which a standard applies shall be considered a
modification within the meaning of the Act." Glenn, supra note 243, at 327.
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Also in 1970, section 110(a)}(2)D) required SIPs to include procedures for review "prior to
construction or modification" of those new sources to which the NSPS would apply.**’
The 1977 amendments to the CAA broadened the use of the term "modification” when
it created the new source review (NSR) program for attainment (PSD) and nonattainment
areas.”™ In Part C, CAA section 165 provided that no major emitting facility in a PSD area
could be constructed without a permit.”*® In turn, section 169(2)(C) defined the term
"construction” to include modification, as that term was defined in section 111(a)4).>* In
Part D, sections 172(b)(5), (6), and 173* required new or modified stationary sources to
obtain permits to construct and operate® anywhere in a nonattainment area. In section
171(4), the term "modified" was defined by reference to "modification” in section
111(a)(4)(sources subject to the NSPS).** Thus, both Parts C and D defmned the term
modification by reference to the established NSPS defnition.
Although the Part C and D definitions of modification referenced the NSPS
defmition, EPA's implementing regulations created a new definition. EPA determined that
a physical or operational change would have to result in a major modification to trigger the

requirements for an NSR construction permit in both nonattainment and PSD areas.*** EPA

% 42 U.S.C. § 7410(a)(2XD).

0 Pub. L. No. 95-95 (Aug. 7, 1977). Actually, the term "new source review" or
NSR, technically refers only to preconstruction review in nonattainment areas. However, it
is commonly used to refer to preconstruction review programs in PSD areas as well.

B 42 U.S.C. § 7475.
%2 42 U.S.C. § 7479(2)C).
3 42 U.S.C. §§ 7502(bX(5), (6); 7503.

#4 The term “construct and operate” does not mean that the construction permit
required by an NSR permit program is also an operating permit. It simply means that the
source is allowed to construct the new facility or modification and then operate it at start-up
using the prescribed technology.

35 42 U.S.C. § 7501(4).

.U The nonattamment area NSR requirements are found at 40 C.F.R. § 51.165. This
section requires that each SIP “shall adopt a &reconstruction review program to satisfy the
requirements of sections 172(b)(6) and 173 of the Act for any area designated nonattainment
for any national ambient air quality standard under 40 CFK 81.300 et seq. Such a program
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defined a major modification as on¢ that exceeds certain significance levels established by the
regulations. For example, a major modification in a nonattainment area means:
any physical chan'ie in or change in the method of operation of a major

stationary source that would result in a significant net emissions increase of
any pollutant subject to regulation under the Act.>’

The term "significant” was defined to mean:

in reference to a net emissions increase or the potential of a source to emit any
of the following pollutants, a rate of emissions that would equal or exceed any
of the following rates:

Pollutant Emission Rate:
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy.™®
Any increase m emissions below these significance levels was considered de minimis.
A very important development is that section 110(a)(2)D) was also amended in 1977.
Where section 110(a)2)XD) had formerly applied only to NSPS, it now required each SIP to
include a program to provide for:
[TThe regulation of the modification and construction of any stationary source
within tﬁah areas covered bgl the plan as necessary to assure that national
ambient air quality standards are achieved, including a permit program as
required in parts C and D[.]*° (emphasis added).
This was the genesis of state minor NSR programs. Whereas the NSR required by Parts C

and D can be described as major NSR because it applies to construction of major sources (in

shall apply to any new major stationary source or major modification that is major for the
pollutant for which the area is designated nonattamment, if the stationary source or
modification would locate anywhere m the designated nonattainment area." The PSD
preconstruction review requirements are found at 40 C.F.R. § 51.166.

7 40 C.FR. § 51.165(a)(1Xv)A). Note that a physical change or change in the
method of operation does not include routme maintenance, repair, and replacement; use of
alternative fuels in certain prescribed situations; an increase in the hours of operation or in the
production rate, unless such change is prohibited under feder enforceable permit
conditions; or, any change in ownership. 40 C.F.R. § 51.165(a)}( IXv)C).

% 40 C.F.R. § 51.165(a)(1Xx).
39 42 U.S.C. § 7410(a)2)D)..
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nonattainment areas), major emitting facilities (in PSD areas), aad major modifications (in
both areas), state review of the planned cowstruction or modification of any source is called
state or minor NSR. It should be noted, however, that most minor NSR programs exempt
certain insignificant activities.

CAA section 119(a)(2)(D) has since been amended to section 110(a}2)C). Even
though section 110(a)}(2)XC) requires state minor NSR programs approved into the SIP, each
state is free to define what a "modification” is for the purposes of its minor NSR program.
For example, in Georgia, the mmor NSR program is established by the following requirement:

Sppeme s e b o o mnion fo ly

modification of such facility from the Director.*
Georgia then defines "modification" as:

Alny change in or alteration of fuels, processes, operation or e(g‘npment,
including any chemical changes in processes or fuels) which affects the
amount or character of any air pollutant emitted or which results in the
emission of any air pollutant not previously emitted.®
The Georgia defmition is broader than the EPA regulatory definition of major modification.
It refers to any change which "affects" the amount of any air pollutant emitted. The word
"affects” can include decreases as well as increases.

However, the fact that each state can define "modification” for its minor NSR
program does not necessarily mean that a modification under a minor NSR program is
excluded from being considered a Title I modification. The argument in favor of including
minor NSR within the term "modification under any provision of title I" is very simple. The
argument is that since EPA approves under Title I any SIP which contains a state minor NSR

program, any modification under such a program must be a "modification under any provision

of title I.”

0 Georgia Air Quality Control Rule 391-3-1.03(1) (1993).
%! Georgia .sir Quality Control Rule 391-3-1.01(gg).

65




C. Part 70's Approach to Title I Modifications

When EPA issued the May 1991 proposed rule, it did not squarely address the issue
of whether a modification under a state minor NSR program was a Title I modification. The
closest it came was in the very important footnote 6:

Title I of the Act includes several different definitions of "modification” for
purposes of different programs. For purposes of the new source performance
standards (NSPS), the statutory definition of "modification" is found at
11(a)(4)[sic), and EPA's implementing regulations are found at 40 CFR 60.14.
For nonattainment new source review (NSR), see sections 171(a)(4),
182(c)6) and 182(c)(7) of the Act, as well as 40 CFR 51.165(a)(1). Section
51.165(a)(1)Xx), in particular, exempts from treatment as a modification (for
NSR purposes) a change resulting in a net emissions increase below the
followmg levels: CO -- 100 tons/year; NOx, SO2 and VOC -- 40 tons/year;
lead -- 0.6 tons/year. New section 182 of the Act, however, now sets lower
de minimis levels for various ozone nonattainment classifications. For
attainment area new source review (prevention of significant deterioration, or
PSD), see section 165(a) and 169(1)(c) of the Act, and 40 CFR 51.166(b).
Revised section 112(b)(6) of the Act provides that PSD shall not apply to the
toxic air Xollutants listed m revised section 112(b)(1). EPA plans to revise the
NSR and PSD regulations to reflect these statutory changes. For sources of
hazardous air pollutants, see section 112(a)(5) and 112(g)1)A), for which
EPA has yet to develop implementing regulations.

Some States may have more expansive definitions of "modification” than
required under Federal law, which the States use to impose BACT or other
new source requirements. The EPA encourages States to examine whether
they wish to use the State or the Federal definttion of modification to require
permitting under title V. The EPA does not mterpret title V to require that the
definition of "modification" must be identical as a matter of State law for the
purposes of both reopening the permit and imposing substantive new source
requirements. The State may use the Federal definitions of modification under
title I to trigger permitting, while retaining its own definition of modification
for im%osing new source requirements, which may be informal, such as those
described below for permit amendments. For title V permits, however, the
State definition at least must be consistent with the definition of modification
contained in the federally-approved. [sic]**

Depending on one's point of view, footnote 6 can be considered to include or exclude
minor NSR from the definition of Title I modification, or it can be viewed as ambiguous. The
statement that section 51.165(a)(1)(x) exempts de minimis changes from treatment as a NSR
modification, together with the second paragraph reference to state definitions of

modification, seems to indicate that such changes would not be considered Title I

%2 56 Fed. Reg. at 21,746-47 n.6.
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modifications. EPA now admits that in conjunction with footnote 5, which refers to footnote
6 for what constitutes a Title I modification, the phrase Title I modification in the May 1991
proposal would impliedly exclude minor NSR modifications.**

In the final rule, neither Part 70 nor its preamble expressly defmes “modification under
any provision of title I." Nor does it explicitly address the issue of minor NSR and Title I
modifications. The preamble does reference a Department of Justice opinion which happens
to define Title I modification to exclude minor NSR, although that definition is not apparent
from the reference to the opinion in the preamble itself **

The preamble also discusses mmor permit modifications at length. During the course
of that discussion, a number of comments are madc .. .. ..cm to imply that a change that
would qualify for minor NSR but not major NSR would not be a Title I modification. For
instance, the preamble states that:

no revision may be rocessed as a minor modification if it would constitute a

title I modification. By regulation, EPA has limited modifications under parts

C (prevention of sngnﬁcant deteriorations) and D (nonattainment) of title I to

changes that would not increase emissions beyond certain "significance

levels." These significance levels...have never been challenged and remain in

effect. See 40 CFR @ 51.165(a)(1)(x)...In fact, Congress endorsed this de

minimis approach in the 1990 Act Amendments It did so in part by setting

specific statutory de mmimis levels for major modifications in certam areas,

and by leaving in EPA's other de minimis exceptlons undlsturbed See, e.g.,
sectlons 182( d 6) and 182(e)(2) The m i ] n track i

L CLS
A&Las_msgmﬁ&m ' (emphaSlS added).

Modifications that do not result in "significant” increases in emissions (those that do not rise

to the major NSR significance levels) are those that are processed by minor NSR. If minor
permit modification procedure can be used for such changes, then such changes clearly cannot
be Title I modifications. Minor permit modification procedure is not available for changes
that are Title I modifications.

In addition, in connection with discussing the concept of stacking successive emission

%63 Advance Text, supra note 12, at 10 (preamble, sec. IILA).
%4 57 Fed. Reg. at 32,281,
%5 57 Fed. Reg. at 32,285,
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increases, the preamble implies that minor NSR changes are not Title I modifications :

the Act implicitly prohibits "stacking” of emissions increases under the minor
permit l:tlxl(l:dictlit;:tztlx)on rocedures. The EPA has long held that stacking is
unlawful where it is done for the purpose of improperly evading full permit
modification procedures under title . See, e.g., 54 FR 27274, 27281 (June 29,
1989) (prohibition against use of "sham" minor source permits for purpose of
evading major NSR requirements under title I).**

In this passage, only major NSR requirements are referred to as coming under Title L

Although Part 70 did not expressly answer the question whether minor NSR is
excluded from the concept of Title I modifications, EPA staff did make that representation
at a series of workshops on Part 70 with states and industry during August - December 1992.
States then designed their Title V programs under the belief that Title [ modifications would
not include modifications processed under their minor NSR programs. In their Title V
programs, most states took the position, either expressly or impliedly, that mmor NSR
changes were not Title I modifications.

For example, Louisiana defined "Title I modification" as:

any physical change or change in the method of operation of a stationary

source which increases the amount of any regulated air pollutant emitted or

which results in the emission of any refulated air pollutant not previously

emitted and which meets one or more of the followmg descriptions:

a. the change will result in the applicability of a standard of performance for

nAew stationary sources promulgated pursuant to section 111 of the Clean Air

ct;

b. the change will result in a significant net emissions increase under the

pro]%am for the Prevention of Significant Deterioration, as defined in LAC

33:111.509;

c. the change will result in a significant net emissions increase under the

program for Nonattainment New Source Review, as defined in LAC

33:111.504;

d. the change will result in the applicability of a maximum achievable control

technology CT) determination pursuant to regulations promulgated under
f:ct%%n 112(g) (Modifications, Hazardous Air Pollutants) of the Clean Air
ct.

By referencing only the NSPS, PSD and nonattainment NSR, and hazardous air pollutant

%6 57 Fed. Reg. at 32,284.
%7 LA. ADMIN. CODE tit. 33, § 502.
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programs required by the CAA, Louisiana in effect excludes minor NSR modifications from
the term "Title I modifications.".

D. EPA Reverses Its Position

During the public comment period for developing its Title V rules, Louisiana received
a comment from EPA that the issue of whether to include minor NSR changes in the
definition of Title I modifications was now considered unresolved at the national level*®* In
response, Louisiana pomted out that Part 70 did not include a definition of the term, and that
it had based its definition on footnote 6 in the proposed rule, which had indicated that a Title
I modification would include any change to which NSPS standards would apply, any major
modification under the nonattainment or PSD NSR programs, and any modification under
CAA § 112(g) (but not any minor NSR modification). Louisiana further remarked that it had
been provided similar guidance at a meeting held at the EPA Region 6 office in December,
1992, and had confirmed its understanding in follow-up correspondence to EPA.2%

The switch in EPA's position on the meaning of "Title I modification" during the
period Getween December 1992 and August 1993 was caused by the permits litigation. EPA
was simply persuaded that the better legal interpretation of Title I modification included minor
NSR modifications, and that the integrity of minor NSR programs was linked to the major
NSR program.”™ EPA did begin to communicate its revised interpretation to the states. This
caused Texas to seek to intervene in the permits litigation on October 1, 1993, well after the

expiration of the intervention deadline.?”! Texas' grounds for its late motion were that it

8 Letter, A. Stanley Meiburg, Director, EPA Region VI Air, Pesticides and Toxics
Division to David Hughes, La. Dept. of Envtl. Quality, Aug. 25, 1993.

%% Louisiana Title V Submittal, Comments Submitted for General Regulations on Air
Quality Permitting Procedures, Title 33:1IL Chapter 5, Log #AQ70, Nov. 15, 1993, response
to comment no. 155.

10 Advance Text, supra note 12, at 11 (preamble, sec. IILA).

71 Motion of State of Texas for Leave to File Motion for Leave to Intervene Out of
};nnf.le,g 820;. 1, 1993, CAIP v. EPA, No. 92-1303 (and consolidated casesD.C.Cir. filed July
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would be subject to any new or modified requirements that EPA may adopt under Title V as
a result of the disposition of the case through settiement negotiations.

Interestingly, Texas characterized the issue differently from whether a minor NSR
change is a Title I modification. Texas phrased the issue as whether the Part 70 definition of
"applicable requirement” includes Texas' rigorous minor NSR program.?’? Texas indicated
it was concerned that if the term “applicable requirement"” included the mmmor NSR program,
“"changes at any facility subject to the minor NSR program would be subject to “Part 70
operating permit revision procedures, requiring additional and unnecessary review and delay
in the NSR process causing significant damage to Texas' NSR program."*”

Texas argued that it had good cause for submitting the motion out of time:

In the course of developing its operating permit program pursuant to the final

rule, Texas was working under the assumption, and pursuant to an

understanding with EPA regional officials, that the final rule would not

interfere with its NSR program, and that Texas minor NSR was not an

“applicable requirement." However, over the course of several meetings from

lare-April through mid-June 1993, EPA informed Texas officials that it had

made a determmation that Texas' approach -- that the term "applicable

requirement” does not include Texas' mimor NSR program -- was

unacoeptable,z and that Texas' operating permit program could, therefore, be
disapproved.*™*

One might wonder why Texas phrased the issue in terms of "applicable requirement”
rather than "Title I modification." The reason could be that EPA's summary of issues filed
as part of a document in the litigation on August 20, 1993 clearly stated that the definition
of applicable requirement was an issue, but did not expressly touch on the Title I modification
issue (although it did list the scope of permissible minor permit modifications as an issue).?”
It is likely that Texas wanted to fit its motion into an established issue in the case.

In any event, a number of states were taken aback by the reversal in EPA's position.

1 Texas' Motion, at 2-3.
T Id. at 3.
74 Texas' Motion, at 3.

5 Respondent's Briefing Format Proposal, at 4-7.
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And, opposition from industry became apparent.””® EPA now seems to have decided that the
best course is to change the interpretation of Title I modification in its proposed revisions to
Part 70, and in the meantime to conduct a separate rulemaking to revise Part 70 to allow it
to grant interim approval to state programs that exclude mmor NSR changes from the
definition of Title I modification.?”

76 See, e.g., letter, William H. Lewis, Clean Air Implementation Project Counsel,
Morgan, Lewis & Bockius, to Mary Nichols, EPA Assistant Administrator, Office of Air and
Radiation, Definition of Title I Modification Under EPA's Operating Permit Regulations,
May 10, 1994. "I understand that consideration has been given within EPA to releasing
guidance that would provide that changes resulting in de minimis increases of criteria
poliutants, possibly referred to as changes made through "minor new source review,"
constitute Title I modifications under the Title V regulations as now written."

2T Advance Text, supra note 12, at 11-12 (preamble, sec. IILA).

71




V. SEPARATE V. INTEGRATED PERMIT PROGRAMS

As noted previously, Title V is not the first air pollution-related permit program.
Historic.:" ,, there have been two main types of permits in the air pollution field: construction
permits and operating permits. Since 1977, the CAA has required states to have NSR
programs requiring construction permits to build new major stationary sources or to
physically modify such facilities. In addition, although not federally required, many states
have also had their own operating permit programs. This section discusses how Title V
interfaces with these existing permit programs, focusing especially on the relationship between
Title V permitting and NSR permitting and the advantages and disadvantages of the very few
state programs that have sought to integrate construction and operating permit systems.*”

The implications for the Part 70 flexibility provisions are significant.

A. Operating Permit Programs

Until Title V, the CAA contained no requirement for air operating permit programs.
However, many states have had their own operating permit programs for years. For example,
Georgia, California's Ventura County, Florida, Texas and numerous other states have been
in the air permitting business since 1972.”” In its May 1991 Part 70 proposal, EPA cited a
survey that showed about 40 state programs issue operating permits, at least to new or
modified sources. Over half of those programs address both new and existing sources and
require renewal of permits periodically.*®

In the May 1991 Part 70 proposal, EPA noted that many of the state operating permit

programs appeared to have most of the basic components required by Title V for issuing

7 To date, the onJ{ states to submit integrated programs as part of their Title V
program submissions have been Louisiana, Arizona, Hawail, and Minnesota. This paper
reviews Louisiana's program.

" E.g., Georgia Title V Program Submittal, Program Description, Nov. 12, 1993,
at 4.

0 56 Fed. Reg. at 21,713. See also S.REP No. 228, 101st Cong., 1st Sess., 346-47
(1989)(reporting 35 states with their own operating permit programs).
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permits, collecting fees, providing for public participation, reopening permits, and issuing
permits for a fixed term.” However, since not all of the states had their own operating
permit programs, and most of them did not conform in their entirety to the Title V basics,
there plainly was a need for a uniform federal requirement. Nevertheless, EPA proclaimed
that one of the Part 70 implementation principles would be to build upon existing operating
permit programs and to provide the States with regulatory flexibility wherever possible to
maintain existing program elements in implementing Title V. >

Since Title V is an operating permit program, the relationship with existing state
operating programs is relatively simple. A state can either change its existing operating
permit regulations to incorporate Part 70 requirements, or create a Part 70 program that
stands alone, but is administered by the same personnel with experience in permitting. The
sources that are subject to Part 70 will be permitted under Part 70 rules and those that are not
will be permitted under the existing state procedures. For example, in developing its Title V
program, Georgia retained its existing operating permit rules and simply created a new section
in the rules called Title V Operating Permits.”® The issuance of an operating permit under
Title V supersedes any requirement to obtain an operating permit under the existing state

operating permit program.”*

B. The Relationship Between Title V and New Source Review
The most significant issues involve the relationship between construction permit
programs and Title V operating permit programs. The difference between construction

permits and operating permits is fairly simple. A construction permit simply authorizes a

1 56 Fed. Reg. at 21,713.
® Id

% Georgia Air Quality Control Rule 391-3-1.03 (2)(operating permits); Georgia Air
Quality Control Rule 391-3-1.03(10)(Title V operating permits).

2 Georgia Title V Program Submittal, Title V Operating Permits - Response to
Comments Received on Public Review Drafts - As of Oct. 15, 1993, Comment 4, at 4.
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source to build a facility or modification. Although the facility or modification must meet
certain emissions limitations imposed by technology requirements at start-up, the permit does
not control what the source does after it begins operation. An operating permit, on the other
hand, governs a source's emissions on a continuous basis after operations commence. EPA
has encouraged integrated NSR/Title V permits, but there are difficult issues of timing and
revisions that can affect operational and permit flexibility.
1. Part 70 Rules

In the May 1991 proposal, EPA tentatively supported integrated NSR and Title V
programs:

The EPA intends that the title V rulemaking provide the basis for

opportunities to establish a permit program to consolidate the review of a

source's impact with respect to the Clean Air Act and to other environmental

media. In particular, the Agency encourages close coordination of the

preconstruction and operating permit review programs for air to mmimize

duplication and delay. Comments are specifically solicited as to how

integrated permitting can be promoted and not inhibited by this rulemaking ***
EPA went on to note that requirements under NSR programs, such as technology-based
controls,?® define applicable SIP requirements for a Title V source which, "if they are not
otherwise changed, can be incorporated without further review into the operating permit for
the source."”™ EPA saw some positive benefits in the relationship between NSR and
operating permit programs:

The requirement under title V that operating J)ermit programs assure

compliance with all applicable requirements under the Act includes the

requirements imposed m any NSR permit. Any requirements established

during the tp;econstmction review process also apply to the source for

purposes of implementing title V. If the source meets the limits in its NSR

g;l;ﬁ)it, the title V operating permit would incorporate these limits without

er review. The intent of title V is not to second-guess the results of any
State NSR program....”®

#5 56 Fed. Reg. at 21,715.

6 Lowest achievable emission rate (LAER) for nonattainment areas; best available
control technology (BACT) for PSD areas.

%7 56 Fed. Reg. at 21,721.
%8 56 Fed. Reg. at 21,738-39.
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In the final Part 70 rules, EPA determined that:

State and local permitting authorities have the option, but not a mandate, to

integrate requirements determined during preconstruction review with those

required under title V. Such mtegration would be consistent with the
previously stated implementation goals of combining programs and buildin,

on existing State programs which typically have already accomplished suc

integration at the State level. As discussed above, if NSR is integrated with

the procedural and compliance-related requirements contained m §§ 70.6,

70.7, and 70.8 (including opportunity for EPA and affected State review), an

existing title V permit can be admimistratively revised to reflect the results of

the integrated NSR process.”

The latter sentence refers to "enhanced" NSR programs, which provide the basis for
incorporation of NSR requirements through the administrative permit amendment process.

The above-quoted EPA comments raise a question about what an integrated Title
V/NSR program really is. The comments seem to be referring to the integration of NSR
requirements into an existing Title V permit. In other words, they envision the situation
where a source with an existing Title V permit plans a modification that triggers NSR, and
the state NSR requirements are then incorporated into the operating permit. But this does
not address the most difficult situation that can arise in an integrated construction and Title
V operating permit program.

A true integrated program is one that also provides for a source that is seeking a
construction permit, but does not have a Title V operating permit, to be issued both at the
same time. Part 70 does not really address the perplexing questions that can arise in programs
that issue joint Title V operating permit-construction permits.

2. Integrated Title V/NSR Permit Program Issues

The primary issue with an integrated program is staleness. In the preconstruction
scenario, where the source seeks a permit at a point before construction that will govern both
construction and operation, the application for the permit could be submitted well before
operation begins. It may take one or more years to construct a facility. At the point before

construction even starts, there may be significant gaps in knowledge about the source's

57 Fed. Reg. at 32,259.
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eventual operations. It may be very difficult to anticipate all of the detailed operating
requirements that would apply to the source under Title V and to address them in a permit
that will be issued before the source is even built. A permit issued under such circumstances
could be stale before operation even begins.

It would seem that there mmst be a procedural mechanism to revise the application and
permit to incorporate terms and conditions that will cover changes in operations as
construction and facility start-up progress. If the mechanism is the Part 70 permit revision
process, then there may indeed be a more burdensome system than if the operating permit was
to be issued only after the source was actually in operation. In addition, emission levels
sometimes must be adjusted in construction permits after technology-based control equipment
is installed, when "shakedown" testing reveals differences in the emission levels that had been
expected. How to make such adjustments is another significant issue, but one that would
exist even in construction permit programs that stand alone.

Integrated programs have been expected to pose severe administrative headaches
because of the burdens of extending the more elaborate Part 70 review process to the
preconstruction review stage. There are also flexibility issues with an integrated program.
If a source wants to make an operational change, construction may be necessary to modify
the production facility, requiring a construction permit. Although operational flexibility may
allow a source to escape revising the Title V portion of an integrated permit, this would not
necessarily be an advantage if the source has to wait for a construction permit. In some
states, it can take six months or more to obtain a construction permit. Of course, the same
situation could arise even where programs are not integrated. Commentators have suggested
that states need to streamline their minor NSR programs with the operational permitting
flexibilities allowed by Title V. Industry pushed EPA for the ability to do this and should

push state agencies to integrate these two programs.”

0 McAvoy, supra note 134, at 27-28.

76




C. Separate Programs

As a result of these issues and concems, most states have decided to maintain separate
Title V and NSR permit programs. Texas is one of the states that has articulated its rationale
for doing so. Texas believes that the requirements of its current extensive NSR program

P! Texas

should remain intact and independent of the implementation of the Title V program.
reports that it carefully considered and compared the two permitting programs, concluding
that two key factors warranted keeping them separate. First, the universe of sources covered
by the programs are different (Texas' NSR program applies to more sources than Part 70 ).
Second, the goals of the twe programs are different (see discussion below). As a result of
these factors, Texas believes that "combining NSR and operating permits into one permit
would not be beneficial to the state and would significantly interfere with the issuance of NSR
authorizations."”? Texas instead views the Part 70 program as a "useful complement to the
existing preconstruction permit program rather than as a surrogate or replacement."*
Texas' NSR program®™* requires a permit (often referred to in Texas' Title V
regulations as an "authorization") before construction of every new facility or modification

of an existing facility, whether major or minor, unless exempt.>® A facility is broadly defined

to include any "point of origin" of air contaminants. Thus, Texas' NSR program is much

®1 18 Tex. Reg. 5989, 5990 (Sept. 7, 1993).

2 Karen N.T. Olson, Manager, Operating Permits Program, Permitting Division,

Texas Natural Resource Conservation Commussion, /mplementation of the Part 70 Operating

Permits Program in Texas, paper for the ABA Section of Natural Resources, Energy and

Ili(l)lvigonmental Law's 23rd Annual Conference on Environmental Law, Keystone, Colo., Mar.
-13, 1994, at 4.

33 Letter, John Hall, Chairman, Texas Natural Resource Conservation Commission,
to Mary Nichols, EPA Assistant Administrator, February 15 Meeting on Title V With Texas
Delegation (Mar. 21, 1994), at 1.

¥ TEX. ADMIN. CODE tit. 30, Chapter 116 (May 4, 1994). Chapter 116 is entitled
Control of Air Pollution by Permits for New Construction or Modification. Chapter 116 is
often referred to in Texas as Regulation VI.

5 TEX. HEALTH & SAFETY CODE ANN. § 382.0518; TEX. ADMIN. CODE tit. 30, §
116.110. There are standard exemptions for small facilities with insignificant emissions. TEX.
HEALTH & SAFETY CODE ANN. § 382.057; TEX. ADMIN. CODE tit. 30, § 116.211.
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broader than Part 70, which applies only to major sources.

In addition, Texas views the purpose of Part 70 as codifying already existing federally
enforceable requirements into one document, with the only new requirements consisting of
monitoring, recordkeepmg, reporting and comphance certification. On the other hand, Texas
considers its NSR program to exist to protect public health and welfare.?®® It achieves this
purpose by requiring Best Available Control Technology for all new construction or
modification (unless exempt), and ambient air impact review with health effects evaluation.”’

Texas is further concerned about the different processes involved in the two types of
programs. Texas points out that 40 C.F.R. section 70.5(a)(1)(ii) has an important impact.
That section allows sources that are required to obtain a construction permit for a new facility
or a modification at an existing facility to wait to file an application for a Title V permit or
permit revision for 12 months after commencing operation.”® The rationale behind allowing
sources that have obtained a construction permit to wait to apply for a Title V operating
permit or permit revision is that when a source has gone through Title I, Part C or D NSR
review, and has installed technology-based controls (LAER or BACT), it should not have to
delay further in order to begin operation.

In effect, the application delay authorized by 40 C.F.R. section 70.5(a)(1)(i1)
constitutes post-operation permit review. In the case of a modification, a source with an
existing Title V permit is operating off-permit for 12 months. Such a Part 70 process would
interfere with Texas's state NSR program, if the two processes were combined. A source

may not even begin construction without an NSR permit or authorization in Texas. If

2% Y etter, John Hall to Mary Nichols, supra note 298, at 2.
¥ Tex. ADMIN. CODE tit. 30, § 116.111(3).

2% 40 C.F.R. § 70.5(a)(1)(ii): "Part 70 sources required to meet the requirements
under section 112(g) of the Act, or to have a permit under the preconstruction review
program approved into the applicable ingl:gentanon plan under part C or D of title I of the
Act, shall file a complete application to obtain the part 70 permit or permit revision within 12
months after commencing operation or on or before such earlier date as the permitting
authority may establish. Where an existing part 70 permit would prohibit such construction
or change i operation, the source must obtain a permit revision before commencing
operation."
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V‘. .

construction and operating permits were combined into one, the application delay plus the
extended period for EPA review, approval, and notice to affected states would substantially
slow the time-critical preconstruction NSR review.™ Of course, the permitting authority may
require Title V sources to apply for a Title V permit or permit revision sooner than 12 months
after commencing operation if it wishes. Still, there would be a concemn about the delay in
issuing a construction permit that would be caused by the Part 70 review process.

Texas has administratively codified its decision to keep the NSR and Title V programs
parallel *® Texas provides that "[n]one of the requirements in this chapter [Chapter 122,
Federal Operating Permits] shall be construed as prohibiting the construction of new or
modified facilities, provided that the owner or operator has obtained any necessary

preconstruction authorization...."*"

D. Integrated Programs

Louisiana’s Title V submittal reports that its operating permit program fully integrates
the Part 70 permit processing requirements with the existing Louisiana preconstruction and
operating permit procedures.®” The Louisiana program concept is that a preconstruction
permit issued by the Louisiana Department of Epvironmental Quality (LDEQ) to a Part 70
source will serve as the Part 70 operating permit. %

Before Title V, Louisiana's permit program required that any source of air
contaminants in the state obtain a permit before any construction, reconstruction,
modification, or even any decrease in emissions. Permits were required before any change

that would constitute a CAA Title I modification under the PSD or nonattainment NSR

#® Olson, supra note 292, at 5.
3% 18 Tex. Reg. at 5991.
! TEX. ADMIN. CODE tit. 30, § 122.161(b)(1993).

% Louisiana Title V Submittal, Description of Louisiana’s Operating Permit
Program, Nov. 15, 1993, at 1.

I I1d at 2.
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programs. In addition, permits were also required for changes in emissions that were below
the PSD and nonattamment NSR significant net increase thresholds, and for sources that were
minor by PSD and nonattainment NSR thresholds.’*®

After the ntegration of the Part 70 program, the LDEQ will continue to administer
the existing permit program for non-Part 70 sources. However, the existing permit
application system will be enhanced by including Part 70 public notice, affected state, and
EPA review requirements and Part 70 permit issuance timeframes, to ensure it addresses all
information required by Part 70, as well as all state required information. The LDEQ will still
review an application from a Part 70 source and issue the permit before construction or
modification.’*

Chapter 5 of Louisiana's Environmental Quality Regulations®® establishes the
mtegrated permit program. It provides that "[n}o construction, modification, or operation of
a facility which ultimately may result in an initiation or increase in emission of air
contaminants...shall commence until the permit application has been approved...and a
permit.. has been issued."*”” It further provides that “[e]ach permit issued shall fulfill the
requirements to obtain both a preconstruction and an operating permit in accordance with
state and federal air quality programs.®*®

While this seems relatively straightforward, it would bardly make sense to impose Part
70 permit requirements on sources that do not need to comply with them. Thus, the structure

of Louisiana's regulations is to define "Part 70 source"” in accordance with 40 C.F.R. section

3 Id at 1. However, LA. ADMIN. CODE tit. 33, § 503.B. provides that minor
sources may meet their permitting requirements by applying for an exen?tion_, obtaining a
small source permit (if potential to emit is less than 25 tons per year) or by using a general
permit.

305 La. Program Description, supra note 302, at 2.

306 1.A. ADMIN. CODE tit. 33, Part III, Ch. 5 (Nov. 20, 1993).

37 LA. ADMIN. CODE tit. 33, § 501.C.1.

38 1.A. ADMIN. CODE tit. 33, § 501.C.8.
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70.3(a)'s Applicability section,*” and then identify which additional requirements imposed by
Part 70 apply to a Part 70 source in a particular case. Nonattainment NSR procedures are
listed separately from Part 70 operating permit procedures.*' Under the Part 70 procedures,
any source which will constitute a Part 70 source and for which construction will commence
after the effective date of the Louisiana Part 70 program shall submit a permit application
prior to construction.’"!

Louisiana attempts to take care of the problem of needing to adjust permit emission
levels as a result of shakedown testing by providing special procedures for incorporating test
results.*'?* Any permitted facility can request a permit amendment or modification to reflect
the results of any testing required or approved by the LDEQ, if such testing demonstrates that
the terms and conditions of the existing permit are inappropriate or inaccurate.

Changes to render preconstruction permit terms and conditions consistent with
emissions data and operating parameters as determined by start-up testing results may be
made as an administrative amendment if certain conditions are met.>”® Those conditions are
that the changes are a result of tests performed upon start-up of newly constructed, installed,
or modified equipment or operations, increases in permitted emissions will not exceed five
tons per year for any regulated pollutant, increases in hazardous air pollutants would not
exceed state and federal limits, changes in emissions would not require NSR and would not
trigger any Part 70 applicable requirements, changes in emissions would not qualify as a
significant modification, the request is submitted no later than 12 months after commencing

operation, and the permit allows such changes by administrative amendment.*'*

3% LA. ADMIN. CODE tit. 33, § 502.

*® LA. ADMIN. CODE tit. 33, § 504 (Nonattainment NSR Procedures; LA. ADMIN.
CoDE tit. 33, § 507 (Part 70 Operating Permits Program).

1 L A. ADMIN. CODE tit. 33, § 507.C.2.
32 1 A. ADMIN. CODE tit. 33, § 523.

33 LA. ADMIN. CODE tit. 33, § 521.A.5.
34 L.A. ADMIN. CODE tit. 33, § 523.A.1.
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If all these requirements are not satisfied, then a change to incorporate test results can
only be made in accordance with Part 70 1o:or or significant modification procedures.®'® In
any case, Louisiana allows for temporary exemption from requirements to revise a permit
before making a change in emissions in order to allow tests to determine the effect of a
proposed modification on emission rates, where such exemption is not prohibited under Part
70 or any applicable requirement and will not place ambient air standards in jeopardy during
the testing period.*'s

The administrative amendment procedure for testing results is not expressly
authorized by Part 70.>"” However, an integrated permit program needs the flexibility to
adjust LAER or BACT emission levels after iitial testing of a facility. Louisiana's procedures
for incorporatmng test results should be considered acceptable; otherwise, there would be no
way to incorporate start-up test results into permits easily.

Although Louisiana has dealt with the problem of start-up test result changes, there
does not seem to be any streamlined or efficient system for revising permits that have not
anticipated all the operational details at the preconstruction stage. Louisiana apparently
imposes the same permit revision process for minor and significant modifications that Part 70
requires.’’® Thus, a source that needs a change which qualifies as a significant modification
will have to go through the same process as required for initial permit issuance.

Louisiana's combined permit program was opposed by most industrial sources, mainly
on the basis that the process of applying for and obtaining permits and permit revisions would
create mtolerable administrative burdens for industry and the LDEQ. During public hearings,
an oil company (Conoco) complained about the likelihood that huge numbers of permits and
permit modifications would overwhelm the technical capabilities of the system, as well as

315 LA. ADMIN. CODE tit. 33, § 523.A.2.

316 1.A. ADMIN. CODE tit. 33, § 523.B.

% 40 C.F.R. § 70.7(d).

1% LA. ADMIN. CODE tit. 33, § 525 (minor modifications); LA. ADMIN. CODE tit. 33,
§ 527 (significant modifications).
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expected delays in the initiation of construction of important projects due to the longer

procedures that would be required to achieve duplicate state and federal review. Conoco

argued that projects required by other regulations, such as MACT standards, might not be

completed by the required dates due to construction delays caused by permitting. Conoco

concluded by pointing out that neighboring states (Texas and Oklahoma) had recognized the

administrative burdens that would be associated with a single program.*"’

On the other hand, some in the regulated community supported Louisiana's approach.

For instance, two electric utilities perceived an integrated permit program as a progressive

move, although it might cause short-term pain for long-term gain. They argued that other

states were merely layering the new Title V program on top of their existing system, creating

a dual permit system that would be more inefficient and time consuming in the long run.**

Louisiana's experiment with an integrated program will be watched with great interest.

at 6-8.

1 DEQ, Air Quality Regulations Public Hearing, Log. No. AQ70, (Aug. 25, 1993),

320 1d at 26.
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V1. REVIEW OF SELECTED STATE TITLE V PROGRAMS

The state Title V programs reviewed below were selected because of their unique
flexibility provisions. The use of different terminology and approaches can make individual
state programs very confusing. Every attempt is made to explain how these state flexibility

provisions correspond to the Part 70 flexibility provisions, but that is not always an easy task.

A. Texas

Texas' Title V program is one of those that varies most appreciably from the Part 70
minimum requirements.’?' Texas' flexibility provisions diverge from Part 70 in a number of
ways, as do some other important elements of the Texas program. Some of the differences
are very significant, while others are minor inconsistencies that may simply be the result of
poor drafting. Texas uses some different terms from Part 70 and has some hybrid concepts,
making its flexibility scheme both interesting and challenging to analyze.

In general, Texas' primary motivation in developing its Title V program has been to
preserve its rigorous minor NSR program.**? Texas believes that as long as its minor NSR
program is intact to constrain sources, the amount of flexibility provided by its Title V
program is not a major concern.’” Review of Texas' Title V program shows that in different
provisions, different policies have sway. Sometimes industry is favored, but just as often the

main goals are adequate permitting authority review and keeping the permit up-to-date.

¥ Texas' Title V (Frogram was submitted by the Nov. 15, 1993 deadline. The
enabling legislation is found in the Texas Clean Air Act, at TEX. HEALTH & SAFETY CODE
ANN. tit. 5, subchapter C, §§ 382.001 et seq. The Title V r;igulations are found at TEX.
ADMIN. CODE tit. 30, ter 122 (1993). Chapter 122 is entitled Federal Operating Permits.
Chapter 122 is often referred to m Texas as Regulation XII. Chapter 122 was formerly
codified in TEX. ADMIN. CODE tit. 31 with the same section numbers.

%2 Letter, Steven N. Spaw, Executive Director, Texas Air Control Board, to William
G. Rosenberg, Assistant Administrator, EPA Office of Air and Radiation, Proposed Title V
Permit Program, Nov. 14, 1991, EPA Air Docket No. A-90-33, IV-C-64 (commenting on
proposed rule, urging EPA to allow states to maintain their existing new source review
progmin;sl). 31(;c1>r more details about Texas' minor NSR program, see supra text accompanying
notes 291-301.

B Telephone interview with Karen Olson, Manager, Operating Permits Program,
Permitting Diviesgon, TNRCC, (Jun. 10, 1994).
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There are some discrepancies, and as a result, there may be doubt whether the flexibility
aspect of Texas' program is substantially equivalent to the federal scheme.

Texas' flexibility provisions are categorized as administrative permit amendments,
permit additions, significant permit modifications, and operational flexibility changes. These
provisions are all found in a subdivision of Texas' Title V rules entitled "Permit Revisions."***
Although this subdivision includes operational flexibility changes, it expressly excepts such
changes from actually being processed as permit revisions.

Section 122.210(a), "Applicability,” broadly defines the types of changes which must
be processed as a permit revision in Texas. It provides that except for operational flexibility
changes, sources must submit an application to the Texas Air Control Board (TACB)** for
a permit revision for "those changes or activities which affect or add one or more applicable
requirements on any relevant emission unit.” (emphasis added). Section 122.210(c) then
provides tixat "all other changes or activities at the site are not subject to the requirements of
this chapter.”’ Thus, Texas sets up a generalized distinction between the types of changes that
require a permit revision and those that do not, based on whether the change affects or adds
an applicable requirement. This broad defmition of the kinds of changes that trigger permit
revision procedures is an improvement on Part 70, where no attempt is made to define what

triggers a permit revision in general*® The preamble to EPA's proposed revisions to Part 70

% TeX. ADMIN. CODE tit.30, §§ 122.210-122.213, 122.215-122.217, 122.219-
122.221.

2 On Sept. 1, 1993, the TACB merged with the Texas Water Commission to form
the Texas Natural Resource Conservation Commission (TNRCC). However, many of the
TACB regulations and even Texas statutes still refer to the TACB.

326 However, Texas' "affect or add" language may not actually cover all the flexibility
provisions it purforts to encompass. First, admmistrative permit amendments, which can
mvolve such s:mg e changes as correction of typographical errors, do not necessarily “affect
or add" applicable requrements. Second, as be discussed further /nfra, Texas has a
category of changes which it calls permit additions. Permit additions include changes that are
"not addressed or prohibited” by the permit, which is the same definition used by Part 70 for
off-permit changes. Yet a change which is "not addressed or prohibited” by the permit would
not seem to "affect or add" an applicable requirement. Thus, § 122.210(c) would appear to
exempt permit additions from bemg processed as permit revisions. However, it is clear from
the permit addition provisions themselves that permit additions are handled as permit
revisions. Thus, Texas may have inadvertently created a minor inconsistency in its rules.
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recognize this deficiency by providing a general definition that the only changes requiring a
permit revision are those that cannot be operated (1) without violating a permit term, or (2)
rendering the source subject to a requirement to which the source has not previously been
subject.’?’

In conformity with its desire to protect its minor NSR program, Texas makes it clear
that all changes which are to be made under any of the flexibility provisions must first go
through NSR if it is applicable. It is a prerequisite for every permit revision that the owner
or operator first obtain or qualify for any preconstruction authorization required by Chapter
116.°%

1. Administrative Permit Amendments

Texas defines administrative permit amendments in the same manner as Part 70,>?
with one potentially important deviation. Texas joins some other states in providing that any
change which is similar to the four basic enumerated changes (typographical errors, minor
administrative changes, more frequent monitoring or reporting, and changes in ownership)
may also qualify as an administrative permit amendment.””® Tcxas does not set forth a
| definition of these "similar” changes, nor impose any requirement that EPA pre-approve
them, as required by 40 C.F.R. section 70.7(d)(1)(vi). This could give Texas unauthorized
discretion to make case-by-case decisions about what sorts of changes will qualify as
administrative permit amendments.**!

77 Advance Text, supra note 12, at 39 (preamble, sec. ILE.1).

% TeX. ADMIN. CODE tit. 30, §? 122.213 (b)(2) (administrative permit amendments);
122.216(b) (permit additions); 122.219(b) (significant permit modifications); 122.221(a)(3)
(operational flexibility).

%% TEX. ADMIN. CODE tit. 30, § 122.211(1)-(4); 40 C.F.R. § 70.7(d) 1 Xi)-(iv)-
30 TEX. ADMIN. CODE tit. 30, § 122.211(5).

B! n fact, EPA commented to Texas that its rule should specify the types of "similar"
changes that would be allowed. However, Texas responded that its provision was identical
to the language in Part 70 (which is clearly not the case). Texas rationalized its provision by
arguing that it could not envision every possible change that miﬁht qualify as an axmmstr' istrative
pernmt amendment, and therefore would not create a narrow definition. 18 Tex. Reg. 5989,

6002 (Sept. 7, 1993).
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For instance, it is possible that Texas could use the "similar" change provision to
incorporate the terms of preconstruction authorizations which have not been processed
through the type of enhanced NSR program that is required by Part 70 in order to accomplish
permit revision by administrative permit amendment. Although Texas has expressly chosen

%2 it seems to envision using administrative permit

not to enhance its minor NSR program,
amendments for changes that require preconstruction authorization. In several places, Texas
refers to changes that cannot be made by administrative permit amendment until the required
preconstruction authorization under Chapter 116 is obtained.**

Another facet of Texas' administrative permit amendment rule is the timing of the
change. In all cases, an application must be made.™ Although Part 70 allows administrative
permit amendment changes to be implemented immediately upon submittal of the
application,®® Texas does not allow them to be made until the source has obtained or
qualified for any required preconstruction authorization.”® This is consistent with Texas'
policy of separating its Federal Operating Permit Program from its preconstruction NSR
program. Changes which do not require preconstruction authorization can be implemented
immediately upon submittal of the application, consistent with Part 70.%*

Finally, Texas adds two reasonable requirements to its administrative permit

amendment procedures which are not expressly found in Part 70, although they could be

%2 Qlson, supra note 292, at 5.

3 TeEx. ADMIN. CODE tit. 30, §§ 122.213(b)X2), (d); 122.212.

¥4 TeEX. ADMIN. CODE tit. 30, § 122.212; 122.213(b)(1).

B35 40 C.F.R § 70.7(d)3)(iii). The term "request" is used instead of application.
6 TEX. ADMIN. CODE tit. 30, § 122.213(d).

%7 TEX. ADMIN. CODE tit. 30, § 122.213(d). However, there is an inconsistency that
may be attributable to poor drafting. In TEX. ADMIN. CODE tit. 30, § 122.212, Texas
provides that if preconstruction authorization is not required, applications for administrative
permit amendments shall be submitted no later than 90 daKs er the change prom%]t;:g the
request. However § 122.213(d) allows implementing the change immediately upon filing the
application. It is difficult to reconcile these two provisions. It is not clear how an application
can be submitted up to 90 days affer the change has been made when the change is not

supposed to be made in the first place until the application is submitted.
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imphied. One is to specify that the application should include a description of the proposed
changes and a statement that it meets the administrative permit amendment criteria.**®* The
other is that the source shall be subject to enforcement action if the change is later determined
not to qualify as an administrative permit amendment.>*®
2. Permit Additions

One of the most significant features of Texas' flexibility provisions is a hybrid creation
that it calls "permit additions.” Permit additions are intended to be a combination of the types
of changes authorized by Part 70 as off-permit changes and minor permit modifications.**
The motivation for creating this combination provision was Texas' belief that the term "off-
permit changes” has a poor connotation and that minor permit modifications have been
extremely controversial**' However, some crucial differences between Texas permit
additions and Part 70 have more significant consequences than a mere name change designed
to reduce controversy and avoid negative impressions would imply.

Because of its uniqueness, Texas' permit addition provision is reproduced in full:

§ 122.215. Permit Additions.

gl? Afcilhange at a site may tg ualify as a permit addition 1fbthe change sattl'Sﬁthen:

all ctcl)on e requirements of gjther subsection (b) or subsection (c) o

(b) The change at the site:

(1) is not addressed or prohibited by the federal operating
permit;

§2) does not violate any existing term or condition of the
ederal operating permit;

(3) does not violate any applicable requirement; and

(4) isnot a Title I modification, or otherwise required by the
Texas Air Control Board (TACB) to be processed as a

» Tex. ADMIN. CODE tit. 30, § 122.213(b)1).
%% Tex. ADMIN. CODE tit. 30, § 122.213(e).
30 QOlson, supra note 292, at 17.

31 QOlson interview, supra note 323.
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significant modification.
(c) The change at the site:
(1) does not violate any applicable requirement;

(2) does not involve removal of monitoring, reporglkeepintﬁ, or
reporting terms and conditions, or a substitution m those
terms and conditions promulgated pursuant to federal New
Source Standards or National Emissions Standards for
Hazardous Air Pollutants;

(3) does not require or change a determination of an emission
limitation under the Act, §112(g) or §112(j) of Title L, or a
source-specific determination for temporary sources of
ambient impacts, visibility analysis, or increment analysis; and
(4) does not seek to establish or change a ‘E:rmit term or
condition for which there is no corresponding underlying
applicable requirement, and that the site has assumed to avoi
an applicable requirement to which the site would otherwise
be subject. Such terms and conditions inchude:

(A) a federally enforceable emissions cap

assumed to avoid classification as a

mc:ldiﬁcation under any provision of Title I;

an

(B) an alternative emissions lLimit approved

pursuant to regulations promulgated under the

Act, §112)i)5); and

(5) is not a Title I modification, or otherwise required by the
TACB to be processed as a significant modification.

a. The Off-Permit Type of Permit Addition
As can be seen by the reference to changes that are "not addressed or prohibited” by
the permit, the section 122.215(b) class of permit additions is derived from Part 70's off-
permit change provision. The gatekeeper requirements in section 122.215(b)X2)-(4) are also
the same as those in Part 70.>* However, the main difference between Texas section
122.215(b) changes and Part 70 off-permit changes is, as the term "permit additions"
indicates, that section 122.215(b) changes are being added to the permit,

This difference is not as significant as it otherwise might be because the permit

2 40 C.F.R. § 70.4(b)(14) and (15).
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addition is being added to the state-only portion of the permit. Texas provides that until it
is final, a permit addition shall be a state-only requirement of the federal operating permit.>**
A permit addition seems to become final “at renewal of the permit."*** If a permit addition
remains state-only until renewal of the permit, that is permissible under Part 70.*** However,
there is reason to wonder the "state-only until final" characterization will accurately reflect
Texas practice.

The problem is that Texas could use its pernut addition procedure to add to the state-
only portion of the permit changes that require preconstruction authorization (minor NSR
changes). However, minor NSR changes in Texas are considered to be federally enforceable
because the preconstruction review program is approved into the SIP. Thus, minor NSR
changes would not really qualify as state-only terms and conditions of the Texas Title V
permit. In contravention of Part 70, Texas might therefore be able to use permit additions
to add federally enforceable off-permit minor NSR changes to the permit.

Requiring a permit revision for what would otherwise be off-permit changes is
certainly permissible, but proper procedure must be used to add the changes to the permit.
A state cannot add off-permit changes to the federally enforceable portion of a Title V permit
through an administrative permit amendment. At the very least, it must use minor permit
modification procedure. Thus, if Texas intended to use permit additions to add mmor NSR
changes, the question would be whether Texas' permit addition procedure is substantiaily
equivalent to Part 70 minor permit modification procedure. That inquiry will be conducted
later, because much of it is also relevant to the other class of section 122.215 changes.

Why has Texas chosen to add off-permit changes to the permit (even if only the state-
only portion)? Although this approach erodes the primary advantage of off-permit changes

33 TEX. ADMIN. CODE tit. 30, § 122.217(e).

34 TEX. ADMIN. CODE tit. 30, § 122.217(d). "The permit addition shall not become
final until after EPA's 45-day review period at renewal of the permit or until EPA has notified
the TACB that EPA will not object to issuance of the permat."

35 57 Fed. Reg. at 32,270.
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for industry, which is that they can be made without a permit revision, it benefits the TACB
and enforcement efforts by helping maintain the permit as an up-to-date inventory or record
of all emission unit activities.’** In addition, even though a source must comply with
procedures equivalent to minor permit modification procedures in order to make a change
that requires a permit addition, Texas does not consider those procedures to be onerous.>"’
b. Minor Permit Modification Type of Permit Additions

Section 122.215(c) is patterned after the Part 70 minor permit modification criteria.>**
While most of the gatekeepers in subsections (c)(1)-(5) track Part 70's gatekeepers, there is
one important difference. The differences between subsection (c)3) and its Part 70
equivalent,*® are highlighted below:

(c)(3) [Does] not require or change a case=by-tase determination of an

emission limitation oroﬂxerstandzrg under the Act, §112(g) or §112(j) of

Title I, or a source-specific determination for temporary sources of ambient
impacts, or a visibility or increment analysis.

As can be seen, subsection (c)(3) omits the words "case-by-case” and "or other
standard” and adds "under the Act, §112(g) or §112(j) of Title L."” These alterations have the
effect of making the subsection (c)(3) gatekeeper less restrictive than its Part 70 equivalent.
In other words, subsection (c)(3) would allow certain changes to be processed as permit
additions that Part 70 would forbid. Subsection (c)(3) would allow a change to qualify as a
permit addition as long as it did not require or change an emission limitation determination
under CAA sections 112(g) or 112(j) (and satisfied all the other gatekeepers). In contrast,
Part 70 would not allow the same change to qualify for a minor modification if it required or

changed any case-by-case determination of an emission limitation or other standard.

346 “[A] State may have an interest in mamtamg;_E 2 permit as a comprehensive
statement of the source's air pollution control obligation. The proposed regulations allow a
State to do this. If it wants to take this approach, it would be the option of the permitting
authority to identify and attach to the lp:art 70 permit those provisions which are to be
enforced by the State but not EPA." 56 Fed. Reg. at 21,730.

7 Telephone interview with Karen Olson, supra note 323.
8 40 C.ER. § 70.7(e)2)iXA).
% 40 C.ER § 70.7(e)2XINAX3).
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The term “case-by-case determination” refers to establishing emission Lmitations or
other air pollution control requirements on an individual basis for a particular source, as
opposed to establishing requirements for categories of sources. The preamble to the Part 70
final rule gives the following examples of case-by-case determmations which ca:not he
processed as minor permit modifications: "case-by-case MACT determination(s} under
section 112(g) of the Act, or equivalency determinations for RACT limits under title I...."**

Although subsection (c)3) would prevent using permit additions for changes that
require or change a section 112(g) case-by-case MACT determination (as well as a section
112(j) MACT equivalency determination), it would not prevent using permit additions for
other case-by-case determinations, such as a RACT equivalency determination or a minor
NSR BACT determination. In Texas, BACT is mandated for all new construction and
modifications under the existing state NSR program, rot just for major emitting facilities.”!

EPA Region VI pointed out the potential problems with subsection (c)3):

EPA commented that §122.215(5) [now subsection (c}3)] would allow,

under permit additions, changes which involved reasonably available control

technology, PSD, BACT, lowest achievable emissiou rate, § 111, or any

case-by-case determination, with the exception of §112(g) or §112(j)

determinations.**

However, Texas simply responded to the EPA comment by saying that its proposed rule was
consistent with the intent of Congress, Part 70, and EPA comments at workshops,*** and did
not change the rule other than to revise the word order and recuinber the section. This

deficiency in the permit addition criteria could be a significant problem with the Texas

program because it allows changes which mvolve certain case-by-case determinations to be

3%0 57 Fed. Reg. at 32,287.
33t TEX. ADMIN. CODE tit. 30, § 116.111(3).

32 18 Tex. Reg. at 6002. All of the acronyms listed ivolve case-by-case
determinations.

353 [d
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made under minor permit modification procedure when Part 70 would not allow that.>*
¢. Permit Addition Procedures
In order to provide adequate, streamlined and reasonable procedures for processing
permit revisions, Texas asserts that it has chosen to adopt procedures for permit additions that

335 Texas

are substantially equivalent to those relatng to Part 70 minor permit modifications.
declares that the procedural requirements for its permit additions provide for the same or
greater level of permitting authority, EPA, and affected state review, as well as the same
public participation, as Part 70 minor permit modification procedures.**® Texas' permit
addition procedures are indeed similar to the Part 70 minor permit modification procedures,
but there are some key deviations and potential problems due to some ambiguous language.

s’ begin by requiring the source to submit an

The permit addition procedure
application to the TACB that includes a description of the change and resuiting emissions,

the permittee's suggested draft permit conditions, and a certification by a responsible official

354 It may be worth briefty mentioning two other differences between § 122.215 and
the part 70 minor permit modification criteria. The first is that Texas omits a provision
corresponding to 40 C.F.R. § 70.7(e}(2X(B), which states that notwithstanding the other
criteria, minor permit modification pro es may be used for permit modifications involving
the use of economic incentives, marketable permits, emissions trading, and other similar
approaches, to the extent that such procedures are provided for in a SIP or applicable
requirement. 57 Fed. Reg. at 32,287. Most states that omit this provision do not have
programs that would be covered by it.

Second, § 122.215(c)2) prohibits using permit additions for changes that involve
the "removal" of monitoring, recordkeeping, or reporting terms and conditions, or a
"substitution" in those terms and conditions promuigated pursuant to federal NSPS or
NESHAPs. Part 70, on the other hand, only prohibits using minor modification procedures
for significant changes to existing monitoring, reporting, or recordkeeping requirements.
Again, whether this difference is of any consequence is unclear; it would be almost too clever
to argue that a significant change to a monitoring term could be processed through a permit
addition because it did not constitute a total elimination (removal) of the term.

35 Qlson, supra note 292, at 17; Texas Title V Program, Program Overview, at 6.
("permi;l at)idiﬁons ... are substantially equivalent to the minor permit modification procedures
in part 70).

3% Qlson, supra note 292, at 18.
37 TeEX. ADMIN. CODE tit. 30, §§ 122.216; 122.217.
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A 1

that the proposed change meets the criteria for the use of permit addition procedures.’*®

After the application, the TACB must notify the EPA and any affected states of the
requested permit addition. Within 90 days of receipt of the application,’” the TACB must
determine whether the change meets the permit addition criteria and should be reviewed as
a significant permit modification, or must revise the draft permit addition and transmit it to
EPA. Altemnatively, the TACB may issue a permit addition for those changes that qualify.
The source may make the requested change prior to approval of the permit addition provided
that it has obtained or qualified for any required NSR authorization. The permit addition does
not become final until after EPA's 45-day review period “at renewal of the permit" or until
EPA has notified the TACB that EPA will not object to issuance of the permit addition,
whichever is first. Until final, the permit addition is a state-only requirement of the federal
operating permit.’*®

One of the troublesome aspects of this procedure is the provision suggesting that final
action on a permit addition request will not be taken until the permit is renewed:

The permit addition shall not become final until after EPA's 45-day review

period at renewal of the permit or until EPA has notified the TACB that EPA

z:ﬂp li:;t sit;bgzgtegilssuance of the permit addition, whichever comes first.>*!
It is not clear whether this means that the permit addition shall not become final until renewal
of the permit, or that it shall not become final until after EPA's 45-day review period (which
review period will be at renewal of the permit). In either event, there could be a problem

because permit renewal may not occur for up to five years, depending on when the change

3% Of course, under Part 70 no aﬁplication need be submitted for an off-permit
change since no permit revision is contemplated.

¥ Or subsequent to the source obtaining or qualifyng for any minor NSR permit,
whichever is later.

30 The emphasis was added to the words issue, approval, and final because as will
be seen, they cause confusion over what happens to a permit addition application.

%! TEX. ADMIN. CODE tit. 30 § 122.217(d).
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occurs during the life of a five year permit.*? Postponing EPA's review until renewal could
give a source a windfall period when it could operate after making the change without
effective review. Postponing TACB's final action until renewal would stretch the time for
a permit revision to occur well beyond the 90 days allowed by Part 70.

The timetable in Part 70 for final action by the permitting authority on a minor permit
modification is 90 days from receipt of the application or 15 days after EPA's 45-day review
period, whichever is later.*® It is true that Texas provides that the TACB shall, within 90
days of receipt of an application for a permit addition, take action to determine that the
requested change does not meet permit addition criteria or revise the draft permit addition and
transmit it to EPA** 1t is also true that Texas' rule says that the TACB may "issue" a permit
addition, although it does not specify when. Further, the same rule speaks of the source
making the requested change prior to "approval” of the permit addition, but again, when
approval occurs is not specified.’®

However, one thing is clear under Part 70 - the permitting authority cannot take final
action until after EPA's review. Under the Texas rule, if EPA review does not occur within
90 days (i.e., if it occurs at renewal), Texas could not comply with the requirement to take
final action by the 90 day mark.**® On the other hand, if EPA review occurs right after
application, but final action does not occur until permit renewal, Texas will similarly be

outside the 90 day requirement.

362 Title V permit terms in Texas are not to exceed five years. TEX. ADMIN. CODE
fit. 30, § 122.210(b)

3 40 C.E.R. § 70.7(e)}2)iv).

3¢ TEX. ADMIN. CODE tit. 30, § 122.217(b).

365 TEX. ADMIN. CODE tit. 30, § 122.217(c). roval is not the same as final action
under the federal rule. Under 40 C.F.R § 70.7(e)(2)iv), the permitting authority can approve
a niinor permit modification prior to EPA's review, but final action must wait until after EPA's
review (or notification that EPA will not object).

3% It is not seriously expected that Texas would delay submitting a permit addition
application to EPA for review until permit renewal, but the discussion illustrates the confusing
nature of this component of the rule.
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There is another reason why, at the very least, the insertion of the words "at renewal
of the permit" make Texas' permit addition procedure quite confusing. Texas has said that
until it is final, a p addition will be a state-only requirement of the federal operating
permit.*” Again, it a permit addition 1s not final until permit renewal, it may take years for
it to become final. During that time, a source may have less reason to fear enforcement. If
Texas really intends that a permit addition not be federally enforceable for several years, there
would be a conflict with Texas' section 122.217(f), which conforms to Part 70's minor permit
modification procedures in providing that until a permit addition is final, the source shall
comply with the proposed permit terms and conditions, and if it fails to do so, the existing
permit terms and conditions shall be (fc *. -  enforceable against it.**® It would seem that
if permit additions are federaily enforceabic p~ ii.ig final action, they can hardly be state-only
requirements.

Another issue is whether Texas requires the TACB to respond to comments from
affected states on permit addition applications. Part 70 requires that the permitting authority
notify EPA and any affected state in writing of any refusal by the permitriag authority to
accept all recommendations that the affected state submitted.>® Texas does not address this
requirement.

Additionally, Texas omits a requirement that any permit addition assure compliance
with all applicable requirements. Part 70 provides that a permit modification may be issued
only if the conditions of the modification provide for compliance with all applicable

requirements and the requirements of Part 70.>™ Although Texas provides that either class

37 TeX. ADMIN. CODE tit. 30, § 122.217(e).

368 Although the Texas rule does not use the term "federally," federal enforceability
is the purpose of this provision. 40 C.F.R. § 70.7(e}2)(v). Of course, TEX. ADMIN. CODE
tit. 30, § 122.217(f) would only apply to the mmor permit modification types of permit
additions, since the other types (§ 122.215(b) changes) would not involve the modification
of any existing permit terms that could be enforced.

% 40 CER. § 70.7(a) LXii); 40 CE.R § 70.8(b)(2).
3 40 C.F.R. § 70.7(a)1)iv). Although the term "permit" is used in subsection

(a)(1)(iv) instead of permit modification, the introductory comment in subsection (a)(1)
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of permit addition must not violate any applicable requirement, that is not the same as
requiring the permit revision to provide for compliance with all applicable requirements.

Yet another complication is that Texas is not entirely clear on when the source can
make the change underlying a permit addition. Under Part 70, off-permit changes can be
made as soon as contemporaneous notice is provided, and changes requiring minor permit
modifications can be made immediately after the application is filed. However, Texas
provides only that the source may make the change "prior to approval" of the permit addition,
if it has also obtained any required preconstruction authorization.’”” While "prior to approval"
may include making the change immediately after obtaining any required preconstruction
authorization, that is not clearly stated.*”

Consistent with its position regarding its minor NSR program, Texas did reject more
extensive review for permit additions than required by Part 70. In response to a comment that
the permit addition procedures should be rewritten to allow a 30-day public comment period,
Texas said:

[he ‘ste. 2o 35 such shoud net.requive. pubke. somment. or hooke

operational changes which will require review under Regulation VI

[preconstruction review] and a subsequent determination under that chapter

as to whether public notice is appropriate for the change at the site.*”

In summary, whether Texas' permit addition provisions substantially meet Part 70
requirements is debatable. Because of the overly broad section 122.215(c) criteria which
allow certain case-by-case determinations to be processed as permit additions, and the

possibility that some federally enforceable permit terms will be added to the state-only portion
of the permit under section 122.215(b), Texas may need to make further changes to its

makes it clear that permits, permit modifications, and renewals are covered by all the
conditions in subsection (a)(1)i)-(v).

' TEX. ADMIN. CODE tit. 30, § 122.217(c).

7 With administrative permit amendments, Texas clearly stated the change could be
made immediately 1&0: receipt of the preconstruction authorization, or if none was needed,
immediately upon filing the application.

7 18 Tex. Reg. at 6002.
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program to conform to Part 70.
3. Operational Flexibility

Texas does not expressly provide for two required types of operational flexibility -
alternative operating scenarios and emissions trading under a cap - although it contends they
are implicitly allowed. Texas has one provision, section 122.221, which addresses
operational flexibility. Section 122.221 corresponds most closely to Part 70's section
502(b)(10) changes, but fails to conform to Part 70 in several crucial respects.

Section 122.221 provides, in pertinent part:

ga) A permittee may make changes within a permitted site without applying

ng:t ?r obtaining a permit revision provided that the following conditions are

(1) the changes are not Title I modifications;

(2) the changes do not exceed the emissions limitation under
the permit; and

§3) the owner or operator has obtained or gualiﬁed for any
required] preconstruction authorization....””

As can be seen, subsections (1) and (2) come directly from CAA section 502(b)(10), although
subsection (2) leaves off the qualifier “whether expressed therein as a rate of emissions or in
terms of total emissions."

However, section 122.221 lacks the Part 70 elaborations on section 502(b)(10)
changes. In Part 70, EPA interpreted section 502(b)(10) changes to mean changes that
contravene an express permit term.>” EPA further narrowed the scope of section 502(b)(10)
changes by prohibiting any changes that would violate applicable requirements or contravene
federally enforceable monitoring, recordkeeping, reporting, or compliance certification
requirements.’” Texas does not include these crucial additional restrictions, and does not

even limit section 122.221 changes to those that contravene an express permit term.

3 TEX. ADMIN. CODE tit. 30, § 122.221(a).
5 40 C.F.R. § 70.2.
376 Id.
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For example, section 122.221 might not prevent operational flexibility from being used
to make changes which would violate applicable requirements. The only limitations Texas
applies are that the change cannot be a Title I modification or exceed the emissions allowable
under the permit. There does not appear to be anything in the rest of Texas' Title V rules that
would prevent a change from being made under the operational flexibility provision if it would
violate an applicable requirement. In contrast, Texas clearly prohibits changes from being
made as permit additions that would violate any applicable requirement.’” Obviously, Texas'
operational flexibility provision is untenable if it can be applied in such a manner that changes
would be allowed to violate applicable requirements.

EPA did request that Texas add language incorporating the Part 70 definition of
section 502(b)(10) changes. Texas' response was that it had attempted to present the
requirements of the federal operating permit program as clearly as possible, and that "[flor
this reason, the staff chose in the proposed rule to clearly define the changes allowed under
§502(b)(10) rather than reference the federal section or terminology.“*”® However, Texas'
response does not explain why its version of section 502(b)(10) changes is so much broader
than Part 70's.

There are some other differences between section 122.221 and Part 70. One is that
section 122.221 only provides for one of the two types of operational flexibility required by
section 70.4(b)(12). Section 122.221 provides for section 502(b)(10) changes, but does not
provide for emissions trading requested by the source to comply with an emissions cap in the
permit. Moreover, section 122.221 does not provide for reasonably anticipated operating
scenarios. Although many states keep their provisions for operational flexibility and alternate
operating scenarios separate, as does Part 70 (because alternate scenarios do not find their
legal basis in CAA section 502(b)(10)), there are no requirements for alternate operating

scenarios anywhere in Texas' Title V rules.

*7 TEX. ADMIN. CODE tit. 30, § 122.215(b)(3), (cX(1).
7 18 Tex. Reg. at 6003.
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Texas recognizes that its program does not explicitly specify emissions trading and
alternate operating scenarios. It contends that these methods of obtaining operational
flexibility are “implicitly allowed by the operating permit design."*”” More specifically, in
response to several comments on this issue, Texas said:

The staff recognizes that both emissions trading and alternate operating
scenarios were included in 40 CFR 70. The staff designed the proposed
operating permit program (permit content and scope) to allow such changes
provided that such changes do not affect an applicable requirement, and

rovided that Regulation VI [Chapter 116] and the Texas State
fmplementation Plan (SIP) allows such emission trading and alternate
operating scenarios. Regulation VI does not allow for a facility to "trade
emissions” without best available control technology (BACT) and an
emissions impact review. Nor does Regulation VI allow a source to vary its
operating scenario, unless expressly allowed under an existindgn})reconstruction
authorization. The staff believes that both emissions tradmg and alternate
operating scenarios are ap r%pn'ately addressed under the current Regulation

New Source Review FN R) program.’*

Despite this explanation, it is hard to see from the permit content sections of Texas'
Title V regulations how emissions trading and alternate operating scenarios are implicitly
allowed.*® It also appears that Texas' response is referring to emissions trading under the SIP
rather than emissions trading requested by the source to comply with a federally enforceable
cap in the permit (the mandatory type of emissions trading). Additionally, there is the
question whether a state can prevent a Part 70 source from including alternate operating
scenarios in its Title V permit because they are not allowed by the state's NSR program.
While a state can generally impose more stringent requirements than Title V and Part 70, in
the area of flexibility, states must give sources at least as much flexibility as Part 70 does.
Thus, Texas' approach to alternative operating scenarios may be problematic.

Although Texas' version of section 502(b)(10) changes would substantively be much
broader than Part 70, as noted above, Texas is procedurally more restrictive. Texas requires
30 days advance notice before the change can be made, whereas CAA section 502(b)(10) and

% Qlson, supra note 292, at 19.
%0 18 Tex. Reg. at 5989-90.
381 See TEX. ADMIN. CODE tit. 30, §§ 122.141, 122.143, 122.145.
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Part 70 only require seven days notice. Section 122.221(b) provides that:
The written notification shall be received by the TACB at least 30 days in
advance Qﬁgﬁmggn of the proposed changes unless the Board or its designee
proves a shorter period, but in no case shall that period be less than seven
ays prior to the proposed change.** (emphasis added).
Although the advance notice period in Texas is normally 30 days, it appears that it is possible
for a source to obtain a shorter period, on a case-by-case basis.

During comment, industry argued that 30 days notice would cause unacceptable delay
and the period should be shortened to seven days. Industry said that the TACB should be
able to react promptly to these notifications. Texas responded that:

To at least partially address those concerns, the staff has revised §122.221(b)

to «llow the proposed operational changes at the expiration of the notification

geriod, rather than allowing the permittee to make th;lgoposed change, i.e.,

egin construction, at that time. The staff will have cient tiine to review

the written notification for applicability under this section, and the permittee

will have the additional latitude to make thsical changes at the site as

necessary while waiting for the expiration of the notification period.”®
Obviously, Texas' primary concern is having enough time to review the change. To
implement the above response, Texas inserted the words "of operation"” in section 122.221(b).
It also changed section 122.221(f) to read: "Upon satisfying the requirements of this section,
the permittee may begin operations which result from the proposed change at the expiration
of the time period provided for in subsection (b) of this section.” (emphasis added showing
the revision).

It does not appear that Part 70 addresses the distinction between construction and
operational changes that Texas makes in connection with operational flexibility. One likely
reason is that the federal rule only requires seven days advance notice, so delay is not as great
an issue for industry. Moreover, it may be considered implicit in the structure of Title V that
a distinction between construction and operational changes is permissible because Title V is
purely an operating permit program.

One other note about Texas' operational flexibility scheme is that it requires the 30 day

3% TEX. ADMIN. CODE tit. 30, § 122.221(b).
%3 18 Tex. Reg. at 6003.
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notification to include certification by a responsible official that the change meets the criteria
for use of operational flexibility.”™ Such a certification is not required under Part 70.
Considering the lack of specificity in Texas' operational flexibility criteria, responsible officials
may be somewhat wary of having to make certifications. However, neither Part 70 nor Texas
discusses enforcement in connection with a mistakenly defective certification of an operational
flexibility change.*®*
4. Significant Permit Modifications

There is an intriguing issue about whether there is any problem with Texas' significant
permit modification provision, section 122.219. Although the answer is unclear, working
through this question will at least give one a better insight into how Part 70 operates. The
issue arises because of an EPA comment on Texas' rule:

EPA commented that §122.219 does not require a permittee with a change

qualifying as a significant permit modification to revise the permit ]%rior to

commencmg operation of the equipment subject to the modification. The staff

finds no such requirement in 40 CFR 70. The staff believes that the only

prohibition on operation in the federal rule is in the case where a change is a

Title I modification and the change is also prohibited by the existing permit

terms and conditions.**
More specifically, it appears that EPA has been concered that section 122.219 would allow
sources up to 12 months after the change occurs to apply for a significant permit
modification, at least for changes that are not Title I modifications, even if the change is
prohibited by the existing Title V permit.

To analyze this issue, we must first look at Texas' significant permit modification
scheme. Section 122.119 provides, in pertinent part:

(b) Applications for changes that qualify under this section shall be submitted

bg the permittee no later than 12 months after the owner or operator has

obt

ained or qualified for any preconstruction authorization required by
Chapter 116....

¥ TEX. ADMIN. CODE tit. 30, § 122.221(c)(2).

%5 40 CF.R § 70.11, Requirements for Enforcement Authority. A knowingly false
certification is a criminal offense, however.

3% 18 Tex. Reg. at 6002.
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(d) Except as required in subsection (c) of this section, those changes that

qualify as significant permit modifications may commence operation of any

corrc~ponding change immediately after obtaining or qualifying for any

preconstruction authorization required under Chapter 116....

In subsections (b) - (d), Texas is relying primarily on 40 C.F.R. section 70.5(a) I X1i),
discussed earlier in connection with integrated programs.®® As noted, 40 C.F R. section
70.5(a) 1Xii) does allow a source that has obtamed a construction permit through major NSR
for a modification to commence operation of the change without first obtaining a permt
revision, unless prohibited from doing so by the permit. This 1ule would apply even when the
permit revision required is a significant permit modification, because 40 C.F.R. section
70.5(a)(1)Xi1) does not make a distinction between types of permit revisions.

Therefore, section 122.219 can allow sources that have obtained preconstruction
authorizations under a program approved into the SIP under part C or D of Title I (in effect,
major NSR) to wait 12 months after operation of the change to apply for a significant permit
modification. But does section 122.219 go further than that?

Subsection (d) allows changes that qualify as significant permit modifications to
commence operation after obtaining any required preconstruction authorization, except as
provided in subsection (c). Setting aside the exception for the moment, subsection (d) in
conjunction with subsection (b) seems to allow changes that have been through
preconstruction review to operate immediately and apply for the permit revision up to 12
months later. But is this really the equivalent of 40 C.F.R. section 70.5(a)(1)ii)?

Because of the reference to parts C or D of Title I, the preconstruction review
envisioned by 40 C.F.R. section 70.5(a)(1)(ii) is major NSR. However, the preconstruction
review required under Texas' Chapter 116 could include minor NSR. Thus, at first glance,

one would think that section 122.219(d) may be too broad in allowing minor NSR changes

37 See supra note 298 and accompanying text.
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to be operated without obtaining a permit revision. However, the question then becomes
whether any minor NSR changes would ever require processing as a significant permit
modification. The answer to this depends on the interpretation of Title I modification. If a
minor NSR change is a Title I modification, then it could not be made using a permit addition
(Texas' version of minor permit modifications, which cannot be used for Title I
modifications). If a minor NSR change could not be processed as a permit addition or
administrative amendment, it would have to be processed as a significant permit
modification.”™ In that case, section 122.219 would indeed be broader than 40 C.F.R. section
70.5(a)(1)(ii) would allow. On the other hand, if a minor NSR change is not a Title I
modification, then it could be processed as a permit addition, and section 122.219 would not
be brought into play.

Turning to  bsection (c), this provision prevents a source from waiting to make a
significant permit modification where the change is a Title I modification and is prohibited by
the permit. Is this the equivalent of 40 C.F.R. section 70.5(a)(1)(ii)? Although 40 C.F.R.
section 70.5(a)(1)(ii) does not allow the 12 month permit revision application delay for
changes prohibited by the permit, it does not specify that the changes prohibited by the permit
must be Title I modifications, as does Texas. Nevertheless, the meaning seems to be the
same, since the only changes covered by 40 C.F.R_ section 70.5(a)1)Xii) are, in effect, Title
I modifications.

However, there may be a concem that subsection (c) could be read to allow changes
that are not Title I modifications but are prohibited by the permit to begin operation before
obtaining a significant permit modification. Other than minor NSR changes discussed above,
it is difficult to think of an example of a change that would require significant permit
modification processing and not be a Title I modification. One possible example might be a

change to monitoring or compliance terms. Such a change would require processing as a

. °® TEX. ADMIN. CODE tit. 30, § 122.219(a)(2): changes may qualify as a significant
permit modification if they do not qualify for permit additions, admnistrative amendments,
or for operational flexibility.
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significant permit modification under section 122.219(a)(3). It would clearly not be a Title
I modification. A source might argue that it could make such a change under authority of
subsection (c) without first obtaining a permit revision. The source would argue that
subsection (c) was inapplicable since the change is not a Title I modification. The source
might even then claim that since no preconstruction authorization is required, it could
commence operation under subsection (d) and wait 12 months to apply for a significant

permit modification under subsection (b).

While this reasoning may seem convoluted, Texas could have avoided such a problem
by simply not adding the words "Title I modification" in subsection (c). Then any change
which was prohibited by permit terms could not begin operation before obtaining a permit
revision. Texas may counterargue that changes to monitoring or compliance terms cannot
use the 12 month delay rule because they do not require preconstruction authorization.
However, subsection (c) could be read not to require that a change undergo preconstruction
review, but simply that it obtain such review if necessary.

Under Texas' rule, there could be some cases during which the change requiring a
significant permit modification would be in effect before it underwent the necessary full-
fledged review. Since the review required for a significant permit modification is the same
as for original permit issuance (with the exception that it is limited to the scope of the
modification), the source could receive a substantial benefit by avoiding that review for up
to 12 months after making the change.*® In comparison, Texas permit addition applications
must be submitted within 90 days after obtaining any required preconstruction authorization.

A source might very well want to classify a change as a significant permit modification instead

% Texas' review procedure for significant permit modifications requires that: a
complete application be submitted, public participation requirements be met, affected state
notification requirements be met, the conditions of the permit provide for compliance with all
applicable requirements, and EPA receive a copy of the germlt and not object to issuance
within the time specified. TEX. ADMIN. CODE tit. 30, § 122.220, Significant Permit
Modification Application and Procedures. This procedure corresponds to the Part 70
prescn;bied requirements for action on applications for a permit, permit modification, or
renew:

105




of a permit addition to obtain more time to apply and to postpone review. At the very least,
Texas may want to clarify section 122.219 to prevent this.

This examination of Texas' significant permit modification provision illustrates that
there are two key questions that must be answered separately when dealing with a situation
where 40 C.F.R. section 70.5(a)(1)(ii) may be applicable in a permit revision context. The
first is whether the change is prohibited by the existing permit. If the answer is yes, then the
permit must be revised before the change can be implemented. In that case, the second
question is whether the change requires processing as a minor permit modification or a
significant permit modification. On the other hand, if the change is not prohibited by the
existing permit, and otherwise meets the requirements of 40 C.F.R. section 70.5(a)(1)(ii), it
may be operated immediately, and the source may wait 12 months to apply for the appropriate
permit revision. In that case, the source is in effect operating off-permit during that period.

One final point is that Texas allows the application shield for significant permit
modifications.’® But Part 70 does not provide an application shield for permit revisions
because it makes no sense in the context of permit revisions. 40 C.F.R  section
70.5(a)(1)Xii)'s 12 month application delay rule is not the equivalent of an application shield.
As just discussed, it is more properly viewed as an authorization to operate off-permit. The
application shield only exists to protect sources that have filed a timely and complete
application by allowing them to operate without a permit until it is issued.””’

5. Interpretations of Applicable Requirements

Finally, there is another part of Texas' Title V permit rules that may prove to be a
problem for the flexibility provisions, as well as other aspects of the program. Under section
122.145, Permit Content Requirements, subsection (e), Texas gives the TACB broad
discretion, at the request of the source, to "establish certain interpretations of specific

language and definition of specific terms in an applicable requirement...for the purpose of

3% TEx. ADMIN. CODE tit. 30, § 122.138.

W CAA § 503(d), 42 U.S.C § 7661b(d); 40 C.F.R. § 70.7(b); 57 Fed. Reg. at
32,275.
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determining compliance with the specific applicable requirement.” Within 90 days of notice
of a changed interpretation by TACB, the source must apply for "the appropriate permit
revision to reflect the new interpretation of the applicable requirement."

Texas states that section 122.145(e) is intended as a substitute for the permit shield.
Texas does not explicitly provide for the Part 70 permit shield. Instead, section 122.145(e)
provides for establishing the agency's interpretation of a specific applicable requirement in the
permit itself to provide ceriainty for the permit holder.’*

However, Part 70 does not grant such discretionary power to the state air agency.
This provision is unique among the state programs submitted. It gives the TACB extremely
broad discretion. Under section 122.145(e), it is possible that a new interpretation of an
applicable requirement could be placed in the permit via a permit revision mechanism without
any previously approved SIP revision authorizing the change. Moreover, there is no time
limit for incorporating such a new interpretation in the permit, which could allow a source to
operate under a different interpretation than expressed in the permit.

6. Summary

Some of Texas' deviations from Part 70 procedures for permit revisions are serious,
such as the overly broad version of section 502(b)(10) changes. Others, such as the
variations in permit addition procedures (for the minor permit modification class of permit
additions), are also a legitiraate concern. These provisions would in many cases give industry
more flexibility, and the TACB more discretion, than Part 70 would allow. EPA would
probably be justified in finding that Texas' flexibility provisions are not substantially equivalent
to Part 70. It is more likely, though, that EPA will give Texas interim approval and require
corrections where needed.

Even apart from the issue of substantial equivalency, this review demonstrates the very
confusing nature of many of Texas' flexibility provisions. Even if these provisions are

approved, they may be difficult for sources to understand and apply. Texas' program is a

2 Olson, supra note 292, at 5; 18 Tex. Reg. at 5992-93.
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good example of how attempts to develop creative approaches, such as the hybrid permit
addition, can easily run afoul of the complicated Part 70 structure.

B. Wisconsin

Wisconsin is a state that has not utilized all the flexibility options that the Part 70 rules
provide. In some instances, Wisconsin's "operation permit" program imposes stricter
requirements than Part 70 would demand. Wisconsin's approach can be characterized as
moderately conservative. In all respects other than the ones noted below, Wisconsin's
flexibility provisions conform to Part 70.>"

1. Minor Revisions

Minor revisions are Wisconsin's version of minor permit modifications.”™ Wisconsin
requires more extensive review for minor revisions than Part 70 would demand. While Part
70 does not require public notice and comment, Wisconsin does require some public review.
And while Part 70 limits governmental review to the permitting authority, EPA, and affected
states, Wisconsin has broader requirements. Wisconsin requires that its Department of
Natural Resources (DNR) provide notice of a request for a minor revision to interested
citizens and groups, as well as certain governmental units in addition to EPA and affected
states. Then, all noticed parties are given 30 days to comment.

Wisconsin's Title V regulations establish the following procedure for minor revisions:

Except as provided in § NR 407.16 [Revision Procedures for Non-Part 70

Source Permits and State-Only Requirements for Part 70 Sources], within 5

working days of receipt of a complete request for a minor permit revision, the

department shall notify EPA, affected states,
144,3925(3)b)2 to S, Stats,, of the request for minor permit revision. The

department shall then accep 30
commencing on the date that notice is given.™ (emphasis added).

3 Wisconsin's Title V program is dated Jan. 19, 1993, and was received by EPA
Region V on Jan. 27, 1994. Wisconsm's enabling legislation is found at WIS. STAT. §§ 144.30
- 144.426 (1991). Wisconsin's Title V regulations are found at Wis. ADMIN. CODE ch. NR
407 (Operation Permits) (Jan. 1, 1994).

3% Wis. ADMIN. CODE § NR 407.12.
35§ NR 407.12 (4)a).
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The referenced statute® is entitled "Operation permit; application, review and effect.” The
referenced subsections require that notice be provided to:
2. Any local air pollution control agency that has a program under § 144.41
[air pollution control programs] that is approved by the department and that
has jurisdiction over the area in which the stationary source is located.
3. Any regional planning agency, any county a&lanmn% agency and any public
be affected

library located in the area that may y emissions from the
stationary source.

4. Any person or group that requests the notice. [and]

5. Any city, village, town, or coun?' that has jurisdiction over the area in
which the stationary source is located.”’ (emphasis added).

In Wisconsin, the only difference between the notice required for minor revis: d
that required for original permit issuance is that minor revisions do not require public notice
in a newspaper of general circulation. Otherwise, all interested parties who receive original
draft permit notice under Part 70 and Wisconsin law must be notified when there is a minor
revision.

Even though newspaper notice is not required, Wisconsin's procedure is likely to
generate broad public comment when merited. Any person or group can ask to be on the
mailing list for minor revision notices. These persons or groups can then publicize the
revision if they consider it controversial, drawing broader comment. Even without further
publicity, as a practical matter, persons or groups on the mailing list are likely to be those
members of the public most interested in commenting.

The Part 70 minor permit modification process was created to enable sources to avoid
public comment in order to reduce delay in changing operations. Although Wisconsin's minor
revision process will allow public comment, it will not necessarily cause delay in permitting
authority action or impede the goals of the minor permit modification procedure. Under Part
70, EPA has 45 days to review minor permit modifications. The permitting authority may not

3% WIs. STAT. § 144.3925.
37 Wis. STAT. § 144.3925(3)(b)2-5.
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act on the modification request before the end of that period, unless EPA has provided notice
that it will not object.’® Wisconsin mirrors the Part 70 timetable in this regard.** In most
cases, due to lack of resources, EPA will be unlikely to provide notice of non-objection before
the end of its 45-day review period.*® Therefore, since any comments on a minor revision
would be submitted by the 30-day mark, Wisconsin would normally have sufficient time to
review them before it could act.

Part 70 further requires that the state take final action on a minor permit modification
within 90 days of receipt of the request or 15 days after the end of EPA's 45 day review
period, whichever is later.*” The final action may consist of issuing the modification, denying
it, determining that it should be treated as a significant modification, or revising it and
retransmitting it to EPA. If extensive comments raising important issues are submitted, they
might delay Wisconsmn's ability to act on a minor revision within the time allotted. However,
even then the state would still seem to have ample time to act (it would have 60 days: 90 days
minus the 30 day comment period).

Wisconsin has not addressed whether the DNR must respond to comments submitted
on a minor revision. In conformity with Part 70, Wisconsin's minor revisions provision
requires that if an affected state has submitted comments and the DNR has not accepted those
comments, it shall notify that state and EPA in writing of its decision not to accept the
comments and the reasons for that decision.*”? However, the statute and regulation are silent
regarding the necessity for responses to comments by other noticed parties.

Despite the procedural requirement for broader notice and comment, Wisconsin's

minor revisions provision is not substantively more restrictive than Part 70. The permittee

3% 40 C.F.R § 70.7(e)2)(iv).
3% Wis. ADMIN. CODE § NR 407.12(4)Xb).

4% n addition, as previously noted, EPA does not intend to micro-manage state
programs.

91 40 C.F.R. § 70.7(e)2Xiv).
“ 40 C.F.R § 70.8(b)2); Wis. ADMIN. CODE § NR 407.12(4)(a).
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is allowed to make the change proposed in its request for a minor revision immediately after
filing it with the DNR (subject to the Part 70 caveat that if the DNR determines that the
change cannot be made as a minor revision, the source is liable for any violations of existing
permit conditions).'™ In addition, the changes eligible for minor permit modifications are the
same in Wisconsin as under Part 70 (changes which are not Title I modifications, do not
violate any applicable requirement, etc.)**

2. Operational Flexibility

Wisconsin addresses the Title V operational flexibility provisions in statutory and
regulatory sections entitled "Permit Flexibility." Referring to operational flexibility as "permit
flexability” is different terminology than this paper employs and illustrates how these terms are
often scrambled. It is interesting that Wisconsin and some other states reviewed in this paper
(Florida) found it necessary to pass specific legislation dealing with operational flexibility.
Many states have not done so, assuming instead that general statutory grants of Title V
rulemaking authority provided sufficient power to establish the necessary regulatory
operational flexibility provisions.

Wisconsin's statutory Permit Flexibility section generally follows CAA section
502(b)(10) in allowing an existing source'®® with an operating permit (or one that has timely
applied for an operating permit) to make a change that would otherwise require a permit
revision, as long as the change is not a modification, as defmed by the department by rule, and

will not cause the source to exceed allowable emissions (whether expressed as an emission

43 40 C.F.R § 70.7(2)(v); Wis. ADMIN. CODE § NR 407.12(4)(c).
4% 40 C.F.R. § 70.7(2)i); Wis. ADMIN. CODE § NR 407.12(1).

5 A deficiency has been detected in Wisconsin's definition of existing source. WIS.
STAT § 133.30 defines an "existing source" as a source constructed or modified before Nov.
15, 1992. In other words, it would not cover sources constructed or modified after that date
but before the date Wisconsin's Title V program becomes operational. The Attorney General's
opmion submitted with as part of the Title V program submuttal stated that a statutory change
would be proposed in 1994 to correct this problem.
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rate or in terms of total emissions).“* The regulatory section clarifies that the type of change
referred to is one that contravenes an express term of the permit, which is the basic Part 70
definition of a section 502(b)(10) change.*”’ The rule also imposes the additional restrictions
found in Part 70 that were missing in the Texas version of section 502(b)(10) changes - that
the change cannot violate applicable requirements, and cannot violate permit terms and
conditions that are monitoring, recordkeeping, reporting, or compliance certification
requirements. **®

The only difference between CAA section 502(b)(10), Part 70, and Wisconsin's
version of section 502(b)(10) changes is that Wisconsin does not use the term "Title I
modification.” The statute only says that the change cannot be a modification as defined by
rule. The Permit Flexibility rule in turn provides that the change cannot be a modification as
defined in Wisconsin Statutes section 144.30(20), and rules promulgated thereunder.*”
Section 144.30(20) defines a modification in the same way as CAA section 111(a)}(4)X"any
physical change in, or change in the method of operation of| a stationary source that increases
the amount of emissions of an air contaminant or that results in the emission of an air
contaminant not previously emitted").*’® The definition of modification in the rule
promulgated under section 144.30(20) is the same as section 144.30(20).*"

What all this means is that in accordance with EPA's revised interpretation, Wisconsin
considers Title I modifications to include changes that would require minor NSR processing.
This conclusion follows from tracking how Wisconsin defines "modification.” If Wisconsin

is to be consistent with the federal design, then Wisconsin's reference to “modification” in

46 Wis. STAT. § 144.391(4m). This section does not actual]lz use the term "Title I
modification” as section 502(b)(10) does. See further discussion, infra.

Y7 Wis. ADMIN. CODE § NR 407.025, Permit Flexibility.
‘% Wis. ADMIN. CODE § NR 407.025(1)a)l.
4% Wis. ADMIN. CODE § NR 407.025(1)(a)2.
410

See supra text accompanying note 248.
“1 Wis. ADMIN. CODE § NR 400.02(55).
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both the statute and the rule must equate to "Title I modification” in section 502(b}(10) and
Part 70. Wisconsin then defines "modification" expansively, as any increase in emissions,
without limitation by the significance thresholds that are used for major NSR.

Another aspect of Wisconsin's secticu 502(b)(10) change provision which deserves
mention is that it requires a minimum of 21 days notice in advance of the date on which the
proposed change is to occur,*'? as opposed to the seven days required by the CAA and Part
70. Wisconsin's response to written comment from industrial sources such as 3M and General
Motors suggesting that the 21-day notification period in the regulation be replaced with the
federal minimum was simply that the 21-day notification is required by the statute.'"
Presumably, the DNR does not object to additional time in which to review the notice.*'*

Further, the Wisconsin statute expressly provides that the source may not make a
section 502(b)(10) change if the DNR informs the source before the end of the 21-day
notification period that the change is not an authorized one.*’* This is a more explicit
statement of the permitting authority's role than in the Part 70 regulations. Part 70 does not
specify that EPA or the permitting authority may disapprove a section 502(b)(10) change
during the seven-day advance notice period. It only provides that if the change is later found
not to qualify, the original terms of the permit remain fully enforceable.*'¢

In other words, Part 70 assumes that the change will be made after seven days and

that EPA or the permitting authority (or a court) may later determine that it does not qualify.

42 Wis. STAT § 144.391(4m).

3 Report on Comments and Responses on the Proposed Oseration Permit Rule
Package (NR 407), Comment 21, Jul. 22, 1993, in Wisconsin's Title V Program Submittal,
Appendix L, Jan. 19, 1993.

44 There is an exception for emergencies, WIS. STAT § 144.391(4m) as allowed by
the Part 70 regulations, 40 C.F.R. § 70.4(b)(12). The statute requires the DNR to
promulgate rules establishing a shorter time for advance notification of (t)lll)erational_ flexibility
changes in case of emergency. However, the permit flexibility section in the regulations, WIs.
ADMIN. CoDE § NR 407.025, does not refer to emergencies, and no other provision in Ch.
NR 407 appears to do so either.

415 WIs. STAT § 144.391(4m).
416 57 Fed. Reg. at 32,267.
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Possibly, Part 70 will be interpreted to allow the same permitting authority disapproval during
the notification period that the Wisconsin statute expressly provides. However, at this pomnt,
it is not clear whether the advance notification procedures for operational flexibility in Part
70 :ve intended to provide EPA and the permitting authority with time to disapprove the
change, or are merely designed to keep them informed and provide a record of changes.

It is interesting to note that in Wisconsin, the second type of mandatory operational
flexibility provision required by Part 70 (emissions trading for the purposes of complying with
a federally-enforceable emissions cap established in the permit) only requires seven days
advance notice,*’” not 21 days. The statute is silent on emissions trading operational
flexibility. In addition, there is no provision preventing the source from making the change
if the permitting authority determines that it does not qualify.

3. Off-Permit Changes

Wisconsin's conservative approach to permit flexibility is most clearly reflected in its
complete omission of any provision for off-permit changes. Wisconsin industry did request
that off-permit changes be allowed, bolstering its comments by arguing that because the
permit shield would not apply, sources would not make such changes without careful
evaluation to ensure legality.*’®* However, the DNR responded that:

The rule as pr:lrmsed [Wis. Admin. Code Ch. NR 407] provides many forms

of operational flexibility including permit flexibility, altemate operating

scenarios and administrative and minor permit revisions. The Department

believes that these, along with writing "flexible permits” (i.e. permits that don't
contain unnecessary detail) will meet industry’s need for flexibility. While

EPA allows for so-called "off-permit" changes in 40 CFR Part 70.4(b)(14),

they have never defined the types of changes covered by this concept. They

have included notification and recordk‘:ﬂ)ing requirements beyond those

included in the permit. The Department will not allow for off permit changes

until this concept is defined and a need for this type of flexibility is
demonstrated. ‘"

#7 Wis. ADMIN. CODE § NR 407.025(2)(b).

418 Report on Comments and Responses on the Proposed Operation Permit Rule
Package (NR 407), Comment 22, Jul. 22, 1993, in Wisconsin Part 70 Operation Permit
Program Submittal, Appendix L, Jan. 14, 1993.

419 Id
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It does not appear that Wisconsin has affirmatively prohibited off-permit changes. It
could have done so by stating that anything not authorized in the permit is prohibited.*
Without an express prohibition, there could be an issue whether Wisconsin has acted
effectively to prohibit off-permit changes. Although it may be possible to imply a prohibition
on off-permit changes from the fact that there is no express provision authorizing them, Part
70 seems to envision a clear-cut prohibition, with implementing procedures. Nevertheless,
Wisconsin's approach does not seem to have drawn any EPA objection.

4. Administrative Permit Revisions

Wisconsin's version of administrative permit amendments is limited to the basic four
categories in 40 C.F.R. § 70.7(d)(1). Wisconsin rejected a comment that it should include
the provisions of 40 C.F.R. § 70.7(d)(1)Xv) and (vi) relating to incorporation of changes
approved under enhanced new source review and similar changes. The state indicated that
it would not create an enhanced new source review program because such a program would
prolong the state NSR program by about 60 days to allow for EPA's veto. It remarked that
its program would integrate the duplicate procedures of the construction and operation permit
(Title V permit) programs in Wisconsin without causing the delays of an enhanced
construction permit program.*?' With regard to similar changes, Wisconsin recognized that
Part 70 provides the opportunity for it to list additional types of administrative revisions to
be approved by EPA, but that is not an authorization to create a general category of similar
changes.*”? This contrasts with Texas' position that a state may allow for similar changes
without specifying them in the regulation.

0 Knauss, Broome & Ward, supra note 114, at 79.

21 Report on Comments and Responses on the Proposed Operation Permit Rule
Package (NR 407), supra note 418, Comment 87.

422 Id.
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C. California's Ventura County Air Pollution Control District

California is divided into 34 air pollution control and air quality management districts,
with the California Air Resources Board (CARB) as the state air pollution control agency for
all purposes set forth in federal law.*” In 1993, California passed Assembly Bill 2288 to grant
the districts authority to individually implement the Title V requirements.** The CARB
obtained a state Attorney General opinion to demonstrate adequate legal authority for the
districts to carry out the Title V program; the opmion is to be incorporated into each district's
submittal. **

The districts have been separately developing and adopting their own Title V rules and
programs. As of November 15, 1993, 19 of the 34 districts had adopted rules and submitted
either a full or partial program, including the Bay Area, Santa Barbara, and South Coast.**
The other 15 districts still had to adopt rules or finalize their programs.*?’

Several statewide problems with Title V authority have been detected which will
require clean-up legisiation. One problem is that California exempts equipment used in
agricultural operations from permit requirements.‘”® As a result, CARB declared that the
districts would be requesting source category-limited interim approval.*?

The Ventura County APCD (Ventura) was selected for review because it has a

generally complete and satisfactory Title V program, with some interesting approaches to

‘B CAL. HEALTH & SAFETY CODE § 39602 (1993).

‘% A.B. 2288, Stats. 1993, Ch. 1166 (effective Jan. 1, 1994), codified at CAL.
HEALTH & SAFETY CODE §§ 39053.3, 39053.5, 42300, 42301, 42301.10, and 40752.

3 Letter, Daniel E. Lungren, Attomney General, State of California, to Carol
Browner, EPA Administrator, California’s Authority to Implement Title V (Operating
Permits) of the Clean Air Act, Nov. 12, 1993.

6 Programs are submitted to the CARB and then transmitted to EPA .

%7 Letter, Michael H. Scheible, Depuz Executive Officer, California Air Resources
Board, to Felicia Marcus, EPA Region IX Administrator, Nov. 15, 1993.

‘% CAL. HEALTH & SAFETY CODE § 42310. The other problems were inadvertent
minor language problems with civil and criminal penalty provisions.

42 Letter, Michael H. Scheible, ll))zpu Executive Officer, California Air Resources
Board, to Felicia Marcus, EPA Region Agmmstr' istrator, Nov. 30, 1993.
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flexibility. Ventura has identified approximately 60 facilities that will need a Title V operating
permit.**® Those facilities include a number of petroleum-related drilling and refining sites,
and several naval installations. Ventura County has had an operating permit program for 20
years. The Title V program is designed as a supplement to the existing permit program. It
will also be separate from the district's existing preconstruction review program. *!
1. Operational Flexibility

Ventura County APCD Rule 33.4, Operational Flexibility, specifies three ways that
a source can obtain operational flexibility: alternative operating scenarios, voluntary emission
caps, and contravening express Part 70 permit conditions. "Voluntary emission caps” is
Ventura's equivalent to emissions trading at the source's request to comply with a federally
enforceable emissions cap in the permit. "Contravening express Part 70 permit conditions”
is Ventura's equivalent to section 502(b)10) changes. Thus, Ventura merges the requirements
of 40 C.F.R. 70.4(b)(12)XiXsection 502(b)(10) changes) and (iii)(emissions trading to comply
with a permit cap) with 40 C.F.R. section 70.6(a}(9) (alternate operating scenarios),
recognizing that the latter are a significant component of operational flexibility. Ventura
expressly states that any changes made under authority of Rule 33.4 shall not require a permit
revision.

The aiternative operating scenarios provision** generally follows 40 C.F.R. section

70.6(a)(9).** The provisions for voluntary emissions caps*** and contravening express Part

0 Ventura's Title V O, eratinf Permit Program Submittal is dated Nov. 18, 1993.
It was transmitted to the C and then received by EPA on Dec. 6, 1993. For the
California enabling legislation, see supra note 423. Ventura's Title V regulations are found
at Ventura County Air Pollution Control District [hereinafter VCAPCD] Rule 33 (Part 70
Permits)(adopted Oct. 12, 1993).

41 YCAPCD Rule 10; VCAPCD Title V Operating Permit Program Submittal,
Program Description, at IV-1.

2 YVCAPCD Rule 33.4.B.

33 Although it does not state that the terms and conditions of each altemative
operating scenario must meet all applicable requirements and Part 70 requirements as required
40 C.FR. § 70.6(a)(9)iii), that omission is rectified by VCAPCD Rule 33.3 A.12., Permit
ontent, which does provide that conditions for all reasonably anticipated operating scenarios
shall meet all applicable requirements.
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70 permit conditions** also generally correspond to their Part 70 parents, but there are some
differences concerning the notification process, one of which may constitute a problem.

Under both the provisions for voluntary emission caps and contravening express Part
70 permit conditions, in accordance with 40 C.F R. section 70.4(b)(12), Ventura properly
requires written notification in advance of the proposed changes. However, Ventura extends
the Part 70 minimum seven day advance notice period to 30 days, as Texas does for its
operational flexibility changes. As has previously been discussed, this gives an air agency
more time to review the notice, but causes industry more delay. Ventura also specifies that
the source may make the change with 30 days written notification, unless the district objects
in writing within the 30 day notice period.*** As discussed with the Wisconsin program, Part
70 does not expressly state that the permitting authority can object to the proposed change.**’

One important omission creates a deficiency. Under both provisions, Ventura has not
required that the written notification must also be provided to EPA. 40 CF.R. section
70.4(b)X(12) requires notice to both the Administrator and the permitting authority. There is
no indication why Ventura has omitted this requirement, and it could very well have been
inadvertent. Of course, notice to EPA would be considered essential.

Under both the provisions for voluntary emission caps and contravening express Part
70 permit conditions, Ventura improves on Part 70 by explicitly listing in one place the

criteria which must be met for a change to qualify,”® and requiring the advance notification

4 VCAPCD Rule 33.4.C.
5 VCAPCD Rule 33.4.D.

. For changes that contravene express Part 70 permit conditions, after the 30 day
notice period, a source may operate in violation of the permit condition which was the subject
of the notification if no written objection has been received from the district. VCAPCD Rule
33.9A.2.

7 See supra text accompanying note 416.

“ Fore le, whereas 40 C.F.R. § 70.4(b)(12)i) contains only two criteria for
502(b)(10) changes (not a Title I modification and do not exceed emissicn: allowable) and
the reader must refer to the definition of 502(b)(10) changes in 40 C.F.R. § 70.2 to find the
other two relevant criteria (do not violate applicable requirements and do not contravene
monitoring etc. requirements), Ventura lists alP these requirements together in Rule 33.4 D.
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to demonstrate that the requested change meets all of the criteria. Although Part 70 requires
the advance notice to describe the change and any emissions increase that will occur, it does
not require a demonstration that the change will meet all the relevant criteria. This
requirement may increase the effort needed by the source to complete the notice, but the
source would have to make sure the criteria were met anyway. Another improvement is that
Ventura makes it clear that the only basis for the district to object to an emissions trade or the
contravening of an express Part 70 permit condition is if one or more of the listed criteria are
not met.
2. Non-Federal Minor Changes

The most unique aspect of Ventura's Title V flexibility provisions is its "non-federal
minor change.”" Ventura says that a non-federal minor change is what is referred to in Part
70 as an "off-permit" change.””> However, it also states that a non-federal minor change will
require a change in the Part 70 permit.*® These statements appear to be contradictory, since
the point of a Part 70 off-permit change is that it can be made without a change to the permit
(i.e., without a permit revision). In order to evaluate the non-federal minor change, this
section will look at several relevant Ventura rules.

Ventura Rule 31.1.13 defines a non-federal minor change as:

A modification to a Part 70 permit that meets all of the following criteria:

a. The modification is not addressed or prohibited by the federally-
enforceable portion of the Part 70 permit.

b. The modification is not a Title I modification.
¢. The modification does not violate any federally-enforceable requirements.

d. The modification is not subject to any requirement under Title IV of the
federal Clean Air Act.**! (emphasis added).

“* VCAPCD Title V %peratz‘ng Permit Program Submittal, Program Description,
at I1-6 - I-7; VCAPCD, Guidelines for Part 70 Permit Applications, Nov. 1993, at 12..

“0 VCAPCD, Guidelines for Part 70 Permit Applications, Nov. 1993, at 12.

“1 VCAPCD Rule 33.1.13. The rule cites 40 CFR 70.4(b)(14) and (15) as its
"reference."
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In Rule 33.5.D, Ventura sets forth the procedure for non-federal minor changes. The
rule states that a source shall submit an application prior to implementing such a change. The
application is to be submitted to the district with a copy to EPA. Ventura states that che
change will be reviewed only by the district, and not by the EPA or the public. The copy of
the application to EPA is simply for its records.*** The district must take final action on the
application within 90 calendar days of receipt. Final action can be one of three events: issuing
the permit modification as proposed, denying the permit modification application, or
determining that the proposed permit change does not meet the non-federal minor change
criteria and should be reviewed as a significant or minor permit modification.

The only other reference in Ventura's rules to non-federal minor changes is in Rule
33.9.A, which provides an application shield. When a timely and complete application for a
non-federal minor change has been submitted, the change addressed in the application may
be implemented. If the change is implemented upon submission of the application, the source
shall operate in compliance with all applicable conditions on its Part 70 permit, including any
proposed permit conditions, until the Part 70 permit is revised or the modification is denied.
During this time period, the source shail not be required to comply with the existing Part 70
permit conditions that it is seeking to modify. However, if the source fails to comply with any
proposed permit conditions, the existing permit conditions may be enforced against it.**

Ventura has summarized the purpose of the non-federal minor change as follows:

This provision may be used to permit a new emissions unit at a Title V source

if the new unit's operation will not affect any federally enforceable permit

condition for the existing units. In this case, the EPA requires that the new

unit be handled "off-permit,” that is left off the federally-enforceable part of

the Title V permit until permit reissuance. Such permit conditions will be

included in the nonfederally-enforceable part of the permit until reissuance

occurs. ¥

This example of what would constitute a non-federal minor change and how it would

42 VCAPCD, Guidelines for Part 70 Permit Applications, Nov. 1993, at 12.
' VCAPCD Rule 33.9 A.1.
W Id at T-7.
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work appears to comport with Part 70. However, Ventura has confused the issue by referring
to a non-federal minor change as a modification to the Part 70 permit. This makes it sound
as though it involves a revision to the federally enforceable portion of the permit. Of course,
a Part 70 off-permit change does not require a permit revision and thus is not a modification
(to the permit). Moreover, there is no application or application shield. Under Part 70, an
off-permit change refers to an operational change at the source, not a change to the permit.
But Ventura defines a non-federal minor change as a modification (or a change) to the Part
70 permit itself. Ventura's definition of "Part 70 permit" does not resolve the confusion,
either. A "Part 70 permit" is simply defined as a "permit issued by the District to fulfill the
requirements of Title V of the federal Clean Air Act and 40 CFR Part 70."**

Despite the language, it appears that Ventura does not intend to modify the federally
enforceable portion of the Part 70 permit. When Ventura says that the modification cannot
be addressed or prohibited by the federally-enforceable portion of the permit, it must really
mean that the underlying change cannot be addressed or prohibited, or its approach would
not work.

In the example given above of a new emissions unit, Ventura seems to be talking
about the addition of a permit term or condition to the state-only portion of the permit
through a procedure similar to that used for a minor permit modification. Part 70 does allow
a state to include off-permit changes in the portion of the permit that is not federally
enforceable. Ifit does so, it must establish procedures which at least provide EPA with notice
of the change.*® Ventura has done this, by ensuring that EPA receives a copy of the
application (although EPA review is not anticipated).

If Ventura is simply adding a permit term or condition to the state-only portion of the
permit, why does it use the term "modification to the Part 70 permit?" Would there be a
situation where there would be a modification of a state-only permit term or condition? This

45 VCAPCD Rule 33.1.14.
#4657 Fed. Reg. at 32,270.
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seems to be the scenario Ventura had in mind. In the program description it gives an
alternative name to a non-federal minor change - "modification of a permit condition that is
not federally enforceable.”*’

Can the procedures Ventura has chosen be used for the modification of a state-only
permit term? The procedures are similar to minor permit modification procedure, except that
there is no certification by a responsible official and no affected state or EPA review. Using
procedures less rigorous than minor permit modification procedures to add an "off-permit
change" to a permit was found objectionable in the Texas program. But the distinction is that
the objection to Texas' permit addition procedures only holds if Texas is calling permit terms
state-only when they really are federally enforceable. When the addition or modification is
truly to the state-only portion of the permit, the state may use whatever procedures it
chooses, as long as EPA receives notice of the change.*® Of course, the change must also
be brought onto the federally enforceable portion of the permit at renewal

The next question is whether Ventura can provide an application shield for a non-
federal minor change. Based on the above discussion that a state can use whatever procedure
it wants to add or modify a state-only condition of the permit, the answer would appear to
be yes. This is not the same issue as with Texas' significant permit modification procedure,
where the application shield was not valid.

3. Minor Part 70 Permit Modifications

Ventura's version of minor permit modifications*” is generally the same as Part 70's.

There are several differences in the criteria used, but whether they are significant is debatable.

First, whereas Part 70 states that a minor permit modification cannot violate any

“T VCAPCD Title V Operating Permit Program Submittal, Program Description,
at I11-6.

“8 57 Fed. Reg. at 32,270. See also, Novello, supra note 9, at 10,092. "An
im;»ortant point, nearly hidden in another part of the preamble, is that emission limits based
solely on state law (not CAA requirements) may be revised under whatever procedures the
state chooses. EPA states that procedures for such changes need not meet minimum CAA
Title V requirements." (Citing 57 Fed. Reg. at 32,268 and 40 C.F.R. § 70.6(bX2)).

“? VCAPCD Rule 33.1.10.
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applicable requirement, Ventura states that it cannot violate any "federally-enforceable
requirement."**® This different term raises the question whether a "federally-enforceable
requirement” is the same as an "applicable requirement?" Under Part 70, permit terms and
conditions must be established to assure compliance with all applicable requirements,**' but
the terms and conditions themselves are not applicable requirements.*> Under Part 70,
federally-enforceable requirements include al// terms and conditions in the permit (except
those not required under the Act or under any of its applicable requirements).*” Thus, the
term "federally-enforceable requirement” is broader than "applicable requirement,” at least
under Part 70. A federally-enforceable requirement is the permit term that in turn requires
compliance with an applicable requirement. Ventura, however, defines "federally-enforceable
requirement"” to include what Part 70 defines as "applicable requirements," as well as Part 70
permit conditions.**® Thus, Ventura's criterion that the modification cannot violate any
federally-enforceable requirement is saying that not only can the modification not violate any
applicable requirement, it also cannot violate any Part 70 permit term or condition. This is
probably a distinction without a difference, since a modification necessarily involves a change
to a permit term or condition so that it will not be violated.

Another difference is that Ventura omits the following underlined language from one
of the Part 70 minor permit modification gatekeepers:

[The minor permit modification cannot] require or change a case-by-case
determmatlon of an emlssmn hmxtauon or other standard OF 3 ce-Sp.
d d - d {1 4 d

However, this omission is not nearly as important as Texas' alteration of the first clause of the

450 40 C.F.R. § 70.7(eX2)(iXA)(1); VCAPCD Rule 33.1 10.b.
1 40 C.F.R § 70.6(a).

2 40 CF.R §70.2.

43 40 C.F.R. § 70.6(b).

¢ VCAPCD Rule 33.19.

45 40 C.F.R. § 70.7(e}2)(iXAX3)
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same section.*®* Ventura omits the underlined language because it does not expect these
situations to arise in its area. For instance, as a practical matter, visibility or increment
analysis is never required in Ventura. Although visibility and increment analysis is usually a
requirement in attainment (PSD) areas, and Ventura is PSD for all pollutants except ozone,
Ventura does not have delegated authority for PSD. In addition, the strictness of Ventura's
NSR rule would prevent sources from meeting the PSD criteria. Moreover, there are no
sources of SO, emissions, and NO, is considered an ozone precursor. Thus, Ventura does
not do visibility or increment analyses, and does not expect to do so. Nevertheless, despite
Ventura's belief that the language omitted from the gatekeeper is unnecessary based on its
special circumstances, EPA has indicated that as part of interim approval it will require the

language to be restored.*”’

4% See supra text accompanying notes 348-54.

7 Telephone conversation with Karl E. Krause. M VCAPCD Engineeri
Section, Aug. 2, 1994, e, Manager, CD Engineering
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D. Florida

Florida submitted its Title V program on time.**®* There are an estimated 650 major
sources subject to the Title V program in Florida, where Title V permits are called "air
operation permits” or "operation permits."*” Florida's Title V program stands alone from its
state air operation permit program*® and air construction permit program,*s' both of which
have been in existence since 1972. A source that obtains a Title V permit will not need any
other air operation permit, but preconstruction review and an air construction permit will still
be required.“? Florida's air agency is the Department of Environmental Protection (DEP).**

Florida has developed a unique scheme to implement the Part 70 flexibility provisions.
Five rules comprise Florida's flexibility provisions:

1. Rule 17-213.400 - Permits and Permit Revisions Required

2. Rule 17-213.410 - Changes Without Permit Revision

3. Rule 17-213.412 - Inunediate Implementation Pending Revision Process
4. Rule 17-213.415 - Trading of Emissions Within a Source

5. Rule 17-210.360 - Administrative Permit Corrections

As can be seen, Florida has reorganized and renamed many of the Part 70 flexibility terms.
For example, the Rule entitled "Immediate Implementation Pending Revision Process" is
actually the Florida counterpart to Part 70's minor permit modification. Florida has also
altered the Part 70 structure, using a lot of cross-referencing between the various flexibility
provisions. This makes it difficult to decipher Florida's approach.

% Florida's enabling legislation is found at FLA. STAT. ANN. § 403.0872 (1992).
Flogri(%a's Title V Rules are found at FLA. ADMIN. CODE ANN. Ch. 17-213 (adopted Sept. 23,
1993).

4% FLA. ADMIN. CODE ANN. Rule 17-213.010.
49 FLA. ADMIN. CODE ANN. Ch. 17-210.
4! FLA. ADMIN. CODE ANN. Ch. 17-212.

%2 John C. Brown, Jr., Administrator, Permitting and Standards Section, Bureau of
Air I'{‘:%ulation, Fla. DEP, Title V Permitting, paper for Florida Chamber of Commerce Tenth
Annual Environmental Permitting Short Course, Jan. 19-21, 1994, at 3. -

‘S Formerly, the Department of Environmental Regulation. The name was only
changed to the Department of Environmental Protection in early 1994. Consequently, the
Title V regulations still refer to the Department of Environmental Regulation.
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Even EPA had trouble understanding Florida's Title V program. After review of
Florida's submission, EPA sent a long list of substantive comments raising questions and
pointing out areas where problems were perceived.*** Florida recently responded, providing
supplemental information to answer EPA's concems.*”® In fact, Florida styled its response as
a supplement to its Title V program submittal. The supplement includes some proposed
changes to Florida's Rules, which are scheduled to be made through corrective action
rulemaking and adopted by October 1, 1994.** The following discussion will refer at times
to EPA's comments and Florida's supplement, as a means of illustrating how Florida's
flexibility provisions work.

1. Changes Without Permit Revision

The Florida Title V enabling legislation contains one subsection devoted to
operational flexibility. As would be expected, that subsection is derived from CAA section
502(b)(10):

Permits issued under this section must allow changes within a permitted
fac111ty w1thout requlrmg a ermlt revision, lf the changes aref not wgg

the changes do not ex eed the exmsswns allowable under the permxt (
expressed therein as a rate of emissions or in terms of total emissions),
provxded that the facility provides the administrator and the department with

! written, advance notice of the 11)>osed changes. he department
sl&?illd:;dopt Rules implementing this ility requirement.*”’ (emphasis
adde

Note the two differences between CAA section 502(b)(10) and Florida's provision, shown by

4 Letter, Douglas Neeley, Chief, EPA Region IV Air Program Branch, to Fla. DEP,

May 3, 1994, with attachment entitled EPA Region IV State of Florida Title V Program

Iéewew Substanui/e Comments, Enclosure 1, at 10 [hereinafter EPA Florida Program Review
omments, at __

465 L etter, Fla. DEP to John Hankinson, EPA Region IV Administrator, July 8, 1994,
with attachment entitled Response to Sections B Thtough G of EPA's Substantive omments
[bereinafter Florida Response to EPA Comments, at __ ].

46 The proposed changes to Florida's Rules are cited to Proposed FLA. ADMIN. CODE
ANN. Rule 17-213.__, Florida DEP Workshop Draft, July 13, 1994

%7 FLA. STAT. ANN. § 403.0872(12).
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the underlining. First, like some other states, Florida has increased the requirement for seven
days advance notice to 30 days, to allow more time for review by the DEP.

Second, Florida has substituted certain language in place of the words "modifications
under any provision of subchapter I of this chapter” (Title I modifications) found in CAA
section 502(b)(10). Florida's language is the same as the definitions of modification in Parts
C and D of Title I (which, as we have seen, rely on the CAA section 111(a)(4) definition), but
does not contain the definitional elements in EPA's implementing regulations for major
modifications.*® As a result, Florida seems to be accepting the interpretation of the term
"Title I modification” as including even changes that qualify only for minor NSR.** It should
be noted that Florida does require minor source construction permits. Unless exempted,
minor sources not subject to federally required NSR must obtain an air construction permit.*”
If located in a nonattainment area, such sources must meet any applicable Reasonably
Available Control Technology (RACT) requirements.*”!

Rule 17-213.410, Changes Without Permit Revision, implements the statutory
operational flexibility subsection. The rule mentions four ways of making changes without
a permit revision, but defers one of them (emissions trading) to another rule. The four types
of changes that can be made without a permit revision, in order listed in the rule, are: (1)
alternative methods of operation, (2) changes under a new or revised construction permit
issued through enhanced NSR, (3) any other operating changes, and (4) alternative modes of
operation (emissions trading).

a. Alternative Methods and Modes of Operation
To explain this confusing mix, it may be easiest to begin with the distinction Florida

468 See supra text accompanying notes 247-58.

49 Preston Lewis, Supervisor, Bureau of Air Regulation, Florida DEP, Florida Air
Permitting - DEP Perspective, paper for Florida Chamber of Commerce Tenth Annual
Environmental Permitting Short Course, Jan. 19-21, 1994, at 7-8.

470 £y A. ADMIN. CODE ANN. Rule 17-212.400.
47t FLA. ADMIN. CODE ANN. Rule 17-296.500.
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makes between alternative methods and modes of operation. Alternative methods of
operation are the equivalent of Part 70's alterative operating scenarios.'”> The Florida rule
is brief, simply stating that: "[p]ermitted sources may change among those alternative methods
of operation allowed by the source's permit as provided by the terms of the permit."*”
Florida describes alternative methods of operation as "alternative means of operating one or
more emissions units in a Title V source such that air pollutant emissions may be affected,”
but is careful to make clear that this authorization does not include emissions trading.*’*

As an example of alternative methods of operation, Florida cites a combustion unit
capable of firing multiple fuels. Each fuel or mixture of fuels that the source expects to use
should be identified as an alternative method of operation. Another example Florida gives is
that of a volatile organic liquid storage tank or collectively regulated group of tanks where
emissions would vary according to the type of liquid being stored. In such a case, each type
or class of liquid the source expects to handle should be identified as an altemative method
of operation.*”®

There are several differences between Florida's altermative methods of operation and
the alternative operating scenarios provision at 40 C.F.R. section 70.6(a}(%). One is that
although Florida requires sources to use logs or records to verify periods of operation in each
altemative method of operation, it does not specify that these must be kept
contemporaneously with the changes. Another is that the Florida rule does not specify that
the terms and conditions of each alternative method of operation must meet all applicable
requirements and the requirements of the Title V regulations. However, in a separate rule

dealing with permit content, Florida rectifies this by stating that each permit shall address ail

72 See supra text accompanying notes 162-73.
‘S FLA. ADMIN. CODE ANN. Rule 17-213.410(1).

¥4 State of Florida, Department of Environmental Protection, Division of Air
Resources Management, Instructions for DEP Form No. 17-210.900(1), Application for Air
Permit, effective July 1, 1994, at 21.

45 Id. at 31.
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applicable requirements for each method of operation proposed by the applicant.

Florida defines alternative methods of operation that involve emissions trading among
emissions units as alternative "modes"” of operation.*”” Rule 17-213.410(4) provides that
changes involving "modes” of operation may be made only in accordance with Rule 17-
213.415. Rule 17-213.415 authorizes only one type of emissions trading - trading for the
purpose of complying with a federally enforceable emissions cap established in the permit
independent of otherwise applicable requirements. This is the same as the mandatory
emissions trading operational flexibility provision required by 40 C.F.R. section
70.4(b)( 12)iii).*"®

EPA commented that Rule 17-213.415 did not appear to address all of the
requirements of 40 C.F.R. section 70.4(b)(12)iii)."”” Specifically, EPA stated that the permit
application should include proposed replicable procedures and permit terms that ensure the
emissions trades are quantifiable and enforceable, and that the issued permit should include
all terms required under 40 C.F.R. section 70.6(2) and (c) to determine compliance.
However, Rule 17-213.415 does require the source to submit with its application a list of all
emission units which would be subject to trading, a description of each mode of operation that
would be used at any given time, and a plan for quantifying emissions trading increases and
decreases and for demonstrating continuous compliance in each mode of operation.*** In
addition, the rule states that the source shall provide replicable procedures to demonstrate
continuous compliance with any trading provisions requested and with applicable

requirements, for each mode of operation. ' Nevertheless, Florida responded to EPA that

¥’ FLA. ADMIN. CODE ANN. Rule 17-213.440(1).

‘" Instructions for DEP Form No. 17-210.900(1), Application for Air Permit, supra
note x, at 21.

‘78 See supra text accompanying notes 185-94.

* EPA Florida Program Review Comments, supra note 464, at 10.
“® FLA. ADMIN. CODE ANN. Rule 17-213.415(1)(a)-(c).

‘! FLA. ADMIN. CODE ANN. Rule 17-213.415(2).
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it would make changes to Rule 17-213.415 to include replicable procedures. **

As required by its statute,*® Florida requires a source to provide 30 days written
advance notice to the DEP and EPA before implementing each mode of operation. EPA also
commented that the written notification should require the source to describe when the
change will occur and to describe the changes in emissions that will result and how the
increases and decreases will comply with the permit.** Florida has agreed to correct the
notice requirements. One of the proposed changes would add the requirement that the
notification by the source shall identify the mode of operation and the date upon which the
change will occur. ***

b. Construction Permit Terms

Alternative methods and modes of operation are two of the four ways of making a
change without a permit revision in Florida. The next change to discuss is Rule 17-
213.410(2)'s authorization for sources to implement the terms or conditions of a new or
revised construction permit if certain conditions are met.*®* This should be discussed in
conjunction with Florida's Rule 17-210.360, Administrative Permit Corrections.

Rule 17-210.360 is not located in Florida's Title V Rules. It is found in Chapter 210,
Stationary Sources - General Requirements, which contains the basic requirements for
Florida's state air construction permit and air operation permit programs. Rule 17-210.360's
administrative permit coirections are very similar to Part 70's administrative permit
amendments, although unlike Part 70, administrative permit corrections are not considered

%2 Florida Response to EPA Comments, supra note 465, at 8.
3 FLA. STAT. ANN. § 403.0872(12).
¢ EPA Florida Program Review Comments, supra note 464, at 10.

5 Proposed FLA. ADMIN. CODE ANN. Rule 17-213.415(3), Florida DEP Workshop
Draft, July 13, 1994.

‘** The conditions are essentially the same as the conditions for incorporation of
preconstruction review permit terms via administrative permit correction, discussed next.
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permit revisions in Florida.**’

Administrative permit corrections cover the basic categories found in Part 70:
typographical errors, name, address, phone number change, similar clerical changes, and
changes requiring more frequent monitoring and reporting. There is no "similar changes"”
category. The source submits a letter to notify the DEP of minor corrections to information
contained in a permit and the DEP corrects the permit within 60 days.

There is also a subsection authorizing mcorporation of preconstruction review permit
terms as allowed by 40 C.F.R. section 70.7(d)}1)Xv). It provides that:

The Department shall incorporate requirements resulting from issuance of new

or revised construction permits into existing operation permits issued pursuant

to Chapter 17-213, F.A.C,, if the construction permit revisions incorporate

requirements of federally enforceable preconstruction review and if the

applicant requests at the time of application that all of the requirements of

Rule 17-213.430(1), F.A.C., be complied with in conjunction with the

processing of the construction permit application. **

Of course, "existing operation permits issued pursuant to Chapter 17-213" are Title V
permits. Thus, Rule 17-210.360 authorizes the incorporation of construction permit terms
and conditions into Florida Title V permits, if the enhanced procedural requirements of 40
C.F.R section 70.7(d)(1)Vv) are met. Rule 17-213.430(1) does indeed seem to provide for
the full review process required for permit issuance, including EPA veto, which would meet
the requirements for enhanced NSR. Apparently, Florida allows a source to request on an
individual basis that the enhanced process be used.

If Rule 17-210.360 allows incorporation of preconstruction review permit terms via
administrative permit correction, one may wonder why Rule 17-213.410(2) is necessary.
Rule 17-213.410(2) provides that permitted sources may implement the terms or conditions
of a new or revised construction permit if the same procedures that Rule 17-210.360 requires

are followed. It would seem that Rule 17-213.410(2) exists to authorize the source to make

“7 FLA. ADMIN. CODE ANN. Rule 17-213.100. "Permit revision” means any
alteration to a permit term or condition except the Administrative Permit Correction described
at Rule 17-210.360."

% FLA. ADMIN. CODE ANN. Rule 17-210.360(3).
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the changes authorized by the new construction permit terms or conditions immediately,
without going through a permit revision. In contrast, Rule 17-210.360 authorizes the terms
and conditions themselves to be incorporated into the permit.

EPA commented that there is a problem with Florida's incorporating preconstruction
review requirements imto Title V permits using administrative amendments. EPA points out
that in order to do this, "Florida's preconstruction review program must be approved by EPA
as having procedural and compliance requirements that are substantially equivalent to EPA's
Part 70 requirements pursuant to 40 C.F.R. section 70.7(d)(1)Xv) (e.g., a SIP .evision adding
the required 'enhanced' NSR SIP elements)."*® EPA said that it would continue to work with
the state to c.arify the needed changes to the SIP.

Florida responded that EPA misunderstood Rule 17-213.410(2). Florida stated that
the ruie does not contemplate that the Title V permit revision will be accomplished as part of
the preconstruction review process.*® This response indicates that Florida misunderstood
EPA's comment. EPA was not concemnmed about the Title V permit revision being
accomplished as part of the preconstruction review process, but the preconstruction review
permit terms being incorporated as part of the Title V process (the administrative amendment
process).

In any event, Florida then went on to describe what it intended:

The State of Florida provisions for incorporating terms of preconstruction

permits into Title V permits now require, at Rule 17-213.410(2), F.A.C,, that

all ﬁrocedural and substantive requirements of the Title V program for

application contents, certification, public notice, affected state review and

A review be accomplished in accordance with the provisions of the Title

V program before the amendmenhtsgrocess can take place. The rule does not

require that the FDEP accomplish all this as part of the SIP process. The

FDEP can duplicate the application and process the proposed revisions to the

construction and operating permits separately and concurrently in accordance

with the requirements of the SIP and Title V programs, and then simply

amend the Title V _x%emnt once all the g,rocedural and substantive requirements

have been met. The provision si relieves an applicant of the burden of
completing and submitting two substantially identical applications and then

‘ EPA Florida Program Review Comments, supra note 464, at 2-3.

% Florida Response to EPA Comments, supra note 465, Supplementary General
Counsel Opinion, at 9.
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publisl_li:f two substantially similar public notices. And the procedure assures
expedited processing of the Title V application since the construction permit
likely also determine the Title ermit action and the administrative
hearing process can be combined for both actions. But all normal Title V
processes must be accomplished prior to final agency action on the Title V
;i_ermn and it is possible, even likely, that the applications for construction and
itle V permits will be processed i different FDEP offices.*’*
This response in effect is saying that preconstruction permit terms can be incorporated into
the Title V permit not because they have been through an enhanced preconstruction review
program, but because they have been through the full Title V process. But Part 70 is not
structured like that. If there is no enhanced preconstruction review nrogram (approved by
EPA into the SIP), then administrative amendments cannot be used to incorporate
preconstruction permit terms.*? The state would have to use significant permit modification
procedure. In addition, it still appears that Rule 17-213.410(2) only authorizes
implementation of changes underlying new preconstruction terms, and it is Rule 17-210.360
that authorizes incorporation of the permit terms by administrative amendment. Further
clarification appears to be necessary in this area.
¢. Operating Changes
The fourth and final category of changes that can be made without a permit revision
under Rule 17-213.410 is quite simply referred as "any other operating changes." The rule
provides that: "[p]ermitted sources may implement any other*” operating changes after the
source provides the Department and EPA with at least 7 days written notice prior to
implementation."** This provision seems similar to Part 70 section 502(b)(10) changes. The

crucial issues are whether this provision is intended to reflect only section 502(b)(10)

491 [d
2 40 CF.R. § 70.7(d)(1)(v).

4 The term "any other” apparently means any operating changes other than those
dealt with in the other subsections of Rule 17-213.410, e.g., alternative methods of operation,
implementation of preconstruction permit terms.

4% FLA. ADMIN. CODE ANN. Rule 17-213.410(3).
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changes, and if so, whether it reflects them consistently with Part 70.*”
First though, there may be a problem with the advance notice period if this form of

operational flexibility is constrained by Florida's enabling legislation, as one would expect.
The rule reduces the statute's 30 day advance notice requirement to sev.n days.**® Florida
retains a 30 day notice requirement for emissions trading, which is one way of implementing
CAA section 502(b)(10). But "operating changes" also seem to implement CAA section
502(b)10), as does the Florida statute. In that case, logically the statute's 30 day requirement
should control the rule, and "operating changes” should require 30 days notice.

To understand what "operating changes" are, one must turn again to the definitions

section, where "operating change" is defined as:

Any physical change to, or change to the operation of,
any emmssions unit within any Title V source which contrz

other than one descnbed

but which does not result in the increase of actual emissions of any regulated
pollutant or result in the emissions of any pollutant not previously emitted,
and which does not subject the source to a requirement for permit revision
pursuant to Rule 17-213.400, F.A.C,, i

i I : routine mamntenance, repair, replacement
of component parts of any emissions unit; or any increase in hours of
operation or in the production rate unless the change would be prohibited
under any permit restriction on hours of operation or production rate included
in a federal? enforceable air comstruction or air operation permit.*”’
(emphasis added)

This is a very complicated definition to sort out and compare to Part 70. In effect,
Florida has defined operating changes by merging the definitions of "modification” under the
CAA for NSR with a portion of Part 70's definition of section 502(b)(10) changes. The
reference to a change "which contravenes a permit term or condition," is clearly taken from
the Part 70 definition of section 502(b)(10) changes. The limitation of operating changes to

those that do not increase emissions or result in emissions of a new pollutant may be intended

493 EPA requested clarification on this point during development of the Rule. Letter,
Jewell A. er, Chief, EPA Region IV Air Enforcement Branch, to Howard L. Rhodes,
Director, Air Resources Management Division, Florida DEP, May 25, 1993, at 2.

4% See supra text accompanying note 467.
7 FLA. ADMIN. CODE ANN. Rule 17-213.100(24).
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to replicate section 502(b)( 10)'s restriction against changes that exceed emissions allowable,
or may be derived from the CAA definition of modification in Parts C and D of title 1L**® The
exception portion of the definition is drawn from the EPA regulatory definition of a major
modification. *”

The Florida definition of “operating change" also provides that certain changes which
are listed in the subsections of a different rule, Rule 17-213.400(2)a) - (g), are not "operating
changes." The referenced subsections would exclude any change that:

(a) Constitutes a modification;

(b) Violates any applicable requirement;

(c) Exceeds the allowable emissions of any air pollutant from any unit within
the source;

(d) Contravenes any permit term or condition for monitoring, testing,
recordkeeping, reporting or of a compliance certification requirement;

(e) Requires a case-by-case determination of an emission limitation or other
standard or a source specific determination of ambient impacts, or a visibility
%r Ai&cgrement analysis under the provisions of Chapters 17-212 or 17-296,
() Violates a permit term or condition which the source has assumed for
which there is no correspending underlying applicable requirement to which
the source would otherwise be subject;

(2) Results in the trading of emissions among units within a source except as
specifically authorized pursuant to Rule 17-213.415, F.A.C.*®

Again, this list involves a merging of Part 70 flexibility concepts. It merges some of the
criteria for Part 70 minor permit modifications with some of the Part 70 restrictions on section
502(b)(10) changes. Some of the provisions are the same for both. For example, Part 70
section 502(b)(10) changes cannot violate any applicable requirement, and minor permit
modification procedures likewise cannot be used for changes that violate any applicable

requirement. The prohibition against a change exceeding emissions allowable under the

498 See supra text accompanying notes 243-55.
9 See supra text accompanying notes 255-61.
% FLA. ADMIN. CODE ANN. Rule 17-213.400(2), Permits and Permit Revisions
Required.
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permit is a restriction applicable to section 502(b)(10) changes, but not minor permit
modifications. The restriction against changes requiring a case-by-case determination is
applicable to minor permit modifications, but not section 502(b)(10) changes. One might
wonder why Florida found it necessary to ensure that its definition of "operating changes"
excluded any change requiring a case-by-case determination when that was not required by
Part 70. However, the fact that Florida did so should not be a problem since that type of
change, being outside the minor permit modification criteria, would also be outside the
section 502(b)(10) criteria.

EPA commented on Rule 17-213.410, contending that it did not specify that operating
changes were only allowed if the changes were not modifications under any provision of Title
I and the changes do not exceed the emissions allowable under the permit.*”' In other words,
EPA claimed that Rule 17-213.410 did not adequately reflect the requirements of CAA
section 502(b)(10) and Part 70's definition of section 502(b)(10) changes. Florida responded
in part that the term "emissions allowable under the permit” is not used in the rule and does
not need to be defined.’”? However, it should also be noted that Florida's defmition of
"operating changes” would apparently exclude changes that exceed the allowable emissions
of any air pollutant from any unit within the source. It does this by reference to Rule 17-
213.400. Rule 17-213.400(c) refers to any change that "exceeds the allowable emissions of
any air pollutant from any unit within the source. That reference should satisfy EPA's
objection concerning emissions allowable.

The Title I modification issue is more complicated. It requires unraveling a series of
cross-references. By reference to Rule 17-213.400, Florida's definition of "operating
changes" also excludes changes that "constitute a modification."*” The meaning of this

reference depends on how "modification” is defined. For a definition of "modification” in

501 EPA Florida Program Review Comments, supra note 464, at 10.
%02 Florida Response to EPA Comments, supra note 465, at 14.
503 Rule 17-213.400(2)(a) refers to changes that "constitute a modification."
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Florida's Title V Rules, one must look to Rule 17-213.100(22). However, that definition in
turn merely consists of cross-references to the definitions of modification in any of five
different federal or state rules: Rule 17-212.200, 40 C.F.R. 60.2 (NSPS), 40 C.F.R 61.15
(NESHAPs), 40 C.F.R. 52.01 (SIP), or 42 U.S.C. 7412(a) (HAPs). The question is whether
all these definitions of modification comprise a "Title I modification."

The pertinent part of the definition of modification in Rule 17-212.200 (Stationary
Sources - Preconstruction Review - Definitions), is:

Any physical change in, change in the method of operation of, or addition to

a stationary source or facility which i issi i

17-275, 17-296, or 567, ‘%“ﬂ:z g&hﬂi-nzgl Zan; ﬁﬁfﬁ}eﬁ% elt‘t/m?tzg,

from any source or facility.’® (emphasis added)

Thus, a modification under Rule 17-213.400(2)(a) includes a change which increases the
emissions of any regulated air pollutant. If a modification in Florida is defined as any increase
in emissions then it should satisfy even the EPA's revised interpretation of Title I modification
as including changes that trigger minor NSR. It appears that Florida actually does exclude
Title I modifications with its current rule, albeit through a maze of cross-references.

In its response, Florida affirmed that "operating changes” under Rule 17-213.410(3)
cannot be made if they are Title I modifications. Florida advised EPA to note the definition
of modification at Rule 17-213.100(22) and said: "If there are any other modifications under
Title I, please advise. We know of none.”*”® Florida is aware of EPA's view of Title I
modifications as inchuding minor NSR. In its comments, EPA had separately advised Florida:
"Please note that EPA has determined that changes under the minor source NSR program ...

must be considered title I modifications."*® Florida's response was: "Noted."*”

Even though the above analysis shows that Florida's current rule does exclude Title

5% FLA. ADMIN. CODE ANN. Rule 17-212.200(46).

%05 Florida Response to EPA Comments, supra note 465, at 14.

306 EPA Florida Program Review Comments, supra note 464, at 11.
%7 Florida Response to EPA Comments, supra note 465, at 18.
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I modifications from "operating changes," Florida has agreed to amend its rules to make this
more clear. The definition of "operating change" will be amended to also prohibit changes
that would “constitute a modification."**
d. Off-Permit Changes

One final area to consider is whether Florida allows off-permit changes. EPA was
confused about this, thinking that Rule 17-213.410, which we have just discussed, did allow
off-permit changes. EPA cbmmented that: “It is not clear in Florida's Rule 17-213.410 that
an off-permit change will meet all applicable requirements and will not violate any existing
permit term or condition.’”® EPA was presuming that Rule 17-213.410 provides for off-
permit changes. But if an "operating change" is one that contravenes a permit term, it is
difficult to see how the definition could encompass off-permit changes. Off-permit changes
are those that are not addressed or prohibited by the permit. A change that contravenes a
permit term would be one that is prohibited by the permit. Fortunately, this issue is easily
cleared up. Florida emphatically responded that "[n]o off-permit changes are allowed for
Title V sources."*

2. Immediate Implementation Pending Revision Process

The only permit revision process to discuss is Florida's equivalent of minor permit
modifications, awkwardly named the "Immediate Implementation Pending Revision Process."
(Florida does not treat administrative permit corrections as permit revisions.) Curiously,

Florida apparently planned originally not to even have a minor permit modification process.*"!

5% Proposed FLA. ADMIN. CODE ANN. Rule 17-213.100(24), Florida DEP Workshop
Draft, July 13, 1994 (formerly FLA. ADMIN. CODE ANN. Rule 17-213.100(22).

% EPA Florida Program Review Comments, supra note 464, at 10.
51° Florida Response to EPA Comments, supra note 465, at 15.

11 1 etter, Harper to Rhodes, supra note 496, at 4. "The concept of not having minor
permit modifications appears to be acceptable; however, all EPA headquarters offices have
not formally concurred on this determination. Note that requirements in Sections 502(b)(6),
42 U.S.C. § 7661(a)(b£), and 40 C.F.R. Section 70.7(e)}(2) necessitate some basis for
prioritizing permit modifications depending upon the significance and complexity of the
requested modification. In the absence of a regulatory framework for providing streamlined
procedures for processing permit modifications, Florida should be prepared to demonstrate
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That may account for its peculiar approach in this area.

Although Rule 17-213.412 is the provision for the “Immediate Implementation
Pending Revision Process," Rule 17-213.400, “Permits and Permit Revisions Required," is
also relevant. Rule 17-213.400 provides that except for changes under Rule 17-213.410
(e.g., alternative methods, operating changes), no source shall make any change i its
operation without first applying for and receiving a permit revision, if the change meets any
of the requirements listed in subsections (2)(a)-(g). Those subsections were previously
quoted in connection with the discussion of the definition of operating changes and need not
be repeated here.** Asnoted, many of the criteria in subsections (2)(a)-(g) are derived from
the Part 70 minor permit modification criteria.

The essence of Rule 17-213.412 is that it allows a Title V source to immediately
implement qualifying changes, but only after they have been incorporated into the terms and
conditions of a new or revised construction permit.*® As Florida explains, the rule was
established to meet the Part 70 permit revision requirements without unnecessary delay in
obtaining the air construction permit required by state rule. In developing the rule, the critical
issue was allowing the source to implement the modification when the construction permit
is completed.’'*

The gatekeepers for Rule 17-213.412 are found in subsection (1), and once again raise
the issue of Title I modifications. Rule 17-213.412( 1) provides that:

(1) Those permitted sources making amy change that constitutes a

modification pursuant to Rule 17-213.400(2), F.A.C., but which would not

Tequire preconstruction EPA review pursuant to 40 CFR 60.14, 40 CFR

61.15 or 40 CFR 52.21, all of which are incorporated by reference, may

implement such change prior to final issuance of a permit revision in

accordance with this section, provided it:

(a) Does not violate any applicable requirement;

how it will meet these requirements through Department standard operating procedure."
%2 See supra text accompanying note 500,
** FLA. ADMIN. CODE ANN. Rule 17-213.412(2).
** Florida Response to EPA Comments, supra note 465, at 19-20.
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(b) Does not contravene any permit term or condition for monitoring, testing,
recordkeeping or reporting, or any compliance certification requirement;

(c) Does not require or change a case-by-case determination of an emission
limitation or other standard, or a source- specific determination of ambient
impacts, or a visibility or increment analysis under the provisions of Chapter

17-212 or 17-296, F A.C,;

(d) Does not seek to establish or change a permit term or condition for which

there is no corresponding underlyin a%;l)licable requirement and which the

source has assumed to avoid an applicable requirement to which the source

would otherwise be subject including any federally enforceable emissions cap

or federally enforceable alternative emissions limit.

These criteria are the same as the first four gatekeepers for minor permit modifications
in 40 C.F.R. section 70.7(e)}(2)Xi). The fifth criterion under Part 70, missing from Florida's
rule, is that the change cannot be a Title I modification. EPA commented that Flonda's
"minor permit modification" (Immediate Implementation Pending Revision Process)
procedures do not specify that they may not be used for modifications under any provision
of Title L.

In response, Florida is planning to make changes to the introductory portion of Rule
17-213.412, as shown:

Those permitted Title V sources making any change that constitutes 2
modification pursuant to Rule 17-212.200, 1%213-466%2') JA.C., but which

implement such change prior to final issuance of a permit revision in
accordance with this section, provided the change:...*'¢

Florida claims that the effect of the proposed change would be equivalent to the more general
statement that Rule 17-231.412 procedures may not be used for Title I modifications.””’ And
the addition of a prohibition against changes that would constitute a modification under Rule

17-213.100 would generaily accomplish that purpose. As was seen in the above discussion

515 EPA Florida Program Review Comments, supra note 464, at 11.

516 Proposed FLA. ADMIN. CODE ANN. Rule 17-213.412(1), from Florida DEP
Workshop Dratt, July 13, 1994.

57 Florida Response to EPA Comments, supra note 465, at 18.
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of "operating changes,” Rule 17-213.100(22)'s definition of modification includes all Title I
modifications.

However, Rule 17-213.100(22) also includes modifications under Rule 17-212.200.%*®
And here, Florida has excepted out changes that constitute a modification under Rule 17-
212.200. In fact, Florida's “Immediate Implementation Pending Review Process" is now
expressly designed for changes that constitute a modification under Rule 17-212.200, or state
minor NSR changes. Yet EPA has advised Florida that changes that trigger minor NSR will
constitute Title I modifications that cannot be made by minor permit modification.”® Thus,
Florida's proposed amendment to Rule 17-213.412 may muddy the waters even more.

In addition, there are several problems with Florida's "Immediate Implementation
Pending Revision Process” procedures. The procedures can be summarized as follows.
Florida provides that a source may immediately implement the changes after they have been
incorporated into the construction permit.*”® The source may conform its application for a
construction permit to include all information that will be required for the Title V permit
revision. The DEP must issue a draft permit revision or a determination to deny the revision
within 60 days of receipt of the application, or, if a joint construction permit application was
submitted, at the same time that the DEP acts on the construction permit. The DEP may not
take final action until all the requirements of Rule 17-213.430(1)a) (complete application),
(c) (notification to affected states), (d) (notice to EPA, EPA 45 day review period, and EPA
veto opportunity), and (e) (statement to EPA setting forth the basis for the draft permit
conditions) have been complied with.

EPA found four problems with these procedures.’® First, EPA did not believe the

application requirements conformed to all the Part 70 requirements for minor permit

518 See supra text accompanying note 503.

519 See supra text accompanying notes 506-07.

520 FLA. ADMIN. CODE ANN. Rule 17-213.412(2).

52t EPA Florida Program Review Comments, supra note 464, at 11-12.
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modification applications.’” In particular, the Florida rule does not require submission of the
source's suggested draft permit. Second, EPA pointed out that there was no requirement to
notify EPA and affected states within five working days of receipt of the application.’® Third,
EPA said that the program did not provide that fimal action be taken within 90 days of receipt
of a minor permit modification or 15 days after the end of EPA's 45-day review period.***
Fourth, EPA remarked that the rule did not specify that if the source fails to comply with the
permit terms and conditions. in the requested modification, the existing terms and conditions
could be enforced against it.**

Florida offered the following explanations.”® With regard to the application comment,
Florida stated that Rule 17-213.412 was designed to meet the requirement for minor permit
modifications under Part 70 without unnecessary delay in obtaining the air construction
permit imposed by state rule. Since Florida determines the content of the draft Title V permit
through issuance of an air construction permit which the Title V permit should mirror, there
is no need for the applicant to include its suggested draft permit. With regard to the
notification comment, Florida pointed out that subsection (2) of Rule 17-213.412 requires the
applicant to provide copies of the application to the DEP, EPA, and affected states. Florida
suggested this would be faster than the DEP providing the notice of the application to EPA
and affected states.

With regard to the 90-day period for final action, Florida argued first that subsection
(3) of the rule references Rule 17-213.430(1)d), which in turn provides that permit revisions
will not be issued until after EPA's 45-day review period. In addition, Florida explained that
Rule 17-213.412(3) requires the DEP to take action on the Title V permit within 60 days, or

2 As required by 40 C.F.R. § 70.7(e}2)(ii).
B As required by 40 C.F.R. § 70.7(e)(2)iii).
% Ag required by 40 C.E.R. § 70.7(e)2)(iv).
% As required by 40 C.F.R. § 70.7(e)}2)V).
%% Florida Response to EPA Comments, supra note 464, at 18-20.
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at the same time it acts on the construction permit application. Since action on a construction
permit is required within 90 days after application, there is a 90-day outer limit on the time
for acting on the Title V permit, as required by Part 70.

Finally, Florida countered the comment about the absence of a provision holding the
source liable for failure to comply with the permit terms and conditions in the requested
modification. Florida stated that the purpose of subsection (5) of Rule 17-213.412, which
states that the permit shield does not apply to changes covered by the rule until final action,
15 to make it clear that operation in compliance with the requested permit modification does
not prevent enforcement for violation of applicable requirements.

Thus, it appears that Florida has demonstrated the adequacy of its procedures for its
equivalent to minor permit modifications. The only significant question remains the Title I
modification gatekeeper issue, an issue that has bedeviled other programs as well.

3. Summary

Florida's flexibility provisions are definitely unique, but also tangled. Florida's
program is another example of problems that can arise when a state seeks to create a novel
or innovative approach to Part 70. In response to EPA's comments, Florida has begun the
process of making some necessary corrections. Although Florida may be given credit for its
attempt to restate the essential elements of the Part 70 flexibility provisions, the resulting
scheme seems even more difficult to follow than Part 70. It is hard to tell whether Florida
provides any more flexibility to sources than Part 70; the impact of Florida's novel provisions

is simply impossible to determine at this point.
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E. Pennsylvania
Pennsylvania originally submitted its Title V program on November 15, 1993.

However, EPA determined that it was incomplete. Not all Pennsylvania's Title V rules had
been finalized at the time of submission. As of August 1,1994, Pennsylvania had not
resubmitted its Title V program. The delay has been caused by the process of adopting
revised rules, primarily covering the flexibility provisions. The final revised rules were
released for public comment on May 21, 1994.°”" It is now anticipated that the rules will be
adopted in late September 1994. Even though Pennsylvania's Title V program has not been
submitted yet, its proposed rules’ are very much worth studying from a flexibility
perspective. Pennsylvania's progressive rules are unique among all state programs because
they are generally consistent with EPA's proposed revisions to Part 70, rather than the current
rule. Therefore, examination of Pennsylvania's proposed Title V program should provide an
excellent foundation for understanding how states may approach the Part 70 flexibility
provisions once they are revised.

Pennsylvania played an important role in persuading EPA to revise the Part 70
flexibility provisions. Pennsylvania was one of the 11 states participating in the permits
litigation.”® One of the motivations for Pennsylvania's involvement was the fact that the final
Part 70 rule did not allow continuation of Pennsylvania's "sources of minor significance"
program.”® In addition, Pennsylvania challenged Part 70's minor permit modification

procedures for failure to require public review.”!

% Advance Notice of Final Rulemaking, Air Quality Plan Approval and Operating
Permit Program, May 21, 1994,

52 To be codified at 25 PA. CODE Ch. 127, Construction, Modification, Reactivation,
and Operation of Sources (see especially Subchapter D, Operating Permit Requirements).

¥ See, e.g., Commonwealth of Pennsgvania v. J. Danforth Quayle, et al., D.C.Cir.,
No. 92-1426, consolidated in CAIP v. EPA, D.C.Cir., No. 92-1303 (1992).

%39 Advance Notice of Final Rulemaking, supra note 527, at 6.

! Pennsylvania v. Quayle, No. 92-1426, Petitioner's Non-Binding Statement of
Issues, at 1-2. "Was the failure of the [EPA], at the behest of the White House Council on
Competitiveness, to require in the final regulations public notification and an opportunity for
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Pennsylvania originally released its proposed Title V rules in November, 199352
They contained a number of variations on the Part 70 flexibility provisions that later were
reflected, in whole or in part, in EPA's proposed revisions. In many respects, the flexibility
provisions of Pennsylvania's draft program have served as a model for the permits litigation
settlement negotiations and EPA's proposed revisions. For example, in November 1993,
Pennsylvania's proposed section 127.462 required public notice and a 21-day period for public
comment for "minor operating permit modifications."® Minor operating permit
modifications were intended to incorporate the current Part 70's section 502(b)(10) changes
and minor permit modifications, but obviously, the nclusion of a requirement for public notice
and comment for minor change was more stringent than required by Part 70. At the time,
Pennsylvania specifically solicited comment on whether its minor operating permit
modification process would strike "the appropriate balance between providing an opportunity
for public comment and allowing facilities to make minor changes without a complete permit
review process.”** EPA subsequently adopted Pennsylvania's approach, for the new category
of minor permit revisions.

On March 21, 1994, when EPA released its outline of its proposal to revise the Part
70 flexibility provisions,*** Pennsylvania was still reviewing comments on its November 1993
proposal and finalizing its rules. It was also aware of the progress of the settlement
negotiations in the permits litigation. There was ample opportunity to incorporate certain
elements of EPA's reproposal into the final rules. Pennsylvania claims that it has made those
changes necessary to conform its flexibility provisions to EPA's March 21, 1994 proposal.*

public comment in actions involving any applications for a2 minor permit modification arbitrary
and capricious and/or beyond the requirements of the Clean Air Act?"

32 23 Pa. Bull. 5483 (Nov. 13, 1993).

533 Proposed 25 PA. CODE § 127.462.

534 23 Pa. Bull. 5483, preamble, section K, question 3.

535 EPA Outline for a Proposal to Revise the Flexibility Provisions, supra note 88.
36 Advance Notice of Final Rulemaking, supra note 527, at 4, 6.
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However, the July 8, 1994 proposed revisions released by EPA contains some differences
from the March 21, 1994 outline. Thus, while Pennsylvania's rules are substantially consistent
with EPA's proposed revisions, the ensuing discussion will reveal several discrepancies that
may still require further rule changes on Pennsylvania's part (depending on the final form of
EPA's proposed revisions).

It should also be pointed out that even though Pennsylvania contested the current Part
70, it still acted quickly to enact legislation to give its Department of Environmental
Resources (DER) authority to implement Title V. The amendments to Pennsylvania's Air
Pollution Control Act became effective on July 9, 1992.%*” The amendments included a
straightforward authorization for operational flexibility in accordance with CAA section
502(b)(10).%®

1. Consolidated Construction and Operating Permit Program

Pennsylvac®~ describes its construction and operating permit system as an integrated
program, but a better term would probably be a consolidated program. Iu order to
understand Pennsylvania's air pollution control system, it is necessary to be familiar with the
slightly awkward term "plan approval." This is Pennsylvania's phrase for the equivalent of a
preconstruction review permit. The term "plan approval” is defined as:

The written approval from the Department of Environmental Resources which

authorizes a person to construct, assemble, install or modify any stationary air

contamination source or install thereon any air pollution control equipment

or device.*”
Pennsylvania further provides that no person shall construct or modify any stationary source
unless such person has applied to and received written plan approval.**° Pennsylvania's plan

approval program contains both nonattainment and PSD elements, as well as state minor NSR

%7 The Air Pollution Control Act is found at PA. STAT. ANN. tit. 35, § 4001-4015
(1992). The amendments are found at Pub. L. 460, No. 95, § 7 (July 9, 1992). See
especially PA. STAT. ANN § 4006.1, Plan approvals and permits.

%8 PA. STAT. ANN. tit. 35, § 4006.1(i).
39 PA. STAT. ANN. tit. 35, § 4002 (definition).
540 PA. STAT. ANN. tit. 35, § 4006.1(a); see also 25 PA. CODE § 127.11.
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requirements.*' However, there are exceptions from the requirement for a plan approval for
"sources of minor significance," which are sources with de minimis emissions.**

Pennsylvania has required plan approvals for construction or modification since
1972, Also, Pennsylvania has required state operating permits since 1972 for all sources
receiving a plan approval to construct or modify.** When Title V was enacted, Pennsylvania
determined that it would integrate its plan approval and operating permit program with the
Title V program. |

Pennsylvonia describes its proposed integrated permitting approach as one designed
to make the permitting process more efficient for its air agency, the regulated community and
the public. "It will, in many cases, allow a source to complete and submit all the permitting
documents relevant to its application and operation at one time, afford an opportunity for
public input and provide for sequential issuance of the necessary permits.">**

Under the Pennsylvania system, a new Title V facility seeking to construct an air
contamination source wouid apply for a plan approval, a state operating permit and a Title
V operating permit. The DER would then provide a single public notice of receipt of each
of those applications and an opportunity for public comment and hearing. When appropniate,
the DER would issue the plan approval authorizing construction of the facility and providing
an opportunity for "shake-down" of the air pollution control equipment at the facility. After
the source was constructed and the air pollution control equipment tested and operational,
the DER would issue a joint state and Title V operating permit to the facility.**¢

This process would also be applicable to sources which have been operating lawfully

4. 25 PA. CoDE ch. 127, subchs. A (general plan approval requirements), B
{nonattainment), and C (PSD).

%42 25 PA. CODE § 127.14.
543 Pub. L. 989, No. 245, § 6 (1972).
4 Id ; requirement codified at PA. STAT. ANN. tit. 35, § 4006.1(b)X1)

545 23 Pa. Bull 5483, at section E (Summary and Purpose of the Proposed
Amendments).

545 [d
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without a permit (grandfathered sources). In that situation, a plan approval application would
not be necessary. If the source was part of a Title V facility, the Title V facility would apply
for a consolidated state operating permit and Title V operating permit. Upon receipt of the
application, the Department would provide public notice and an opportunity to comment on
the application. At the conclusion of the public comment period, the Department would, if
appropriate, issue a consolidated state and federal operating permit.*’ Finally, some sources
may be required to obtain a étate operating permit but not a Title V operating permit. In these
cases, only the state plan approval and state operating permit program requirements would
be applicable.>*®

To achieve the goal of an integrated program, Chapter 127 of the Pennsylvania
Administrative Code was reorganized and rewritten. Subchapter A contains the requirements
related to plan approval applications. Subchapter D contains the state operating permit
program requirements. Subchapter E contains the additional requirements for sources subject
to the Clean Air Act Title V operating permit program.** Some noteworthy changes have
been made to the existing state operating permit program in Subchapter D. All operating
permits must now be issued for a five-year term, similar to the Part 70 requirement.
Opportunity for public comment must be provided on all operating permit applications, and
public hearings are authorized in circumstances where they are appropriate. A compliance
review must also be conducted as part of the operating permit process.**

Of particular interest, Subchapter D now incorporates provisions into the state
operating program related to operational flexibility. For example, section 127.447 authorizes
the DER to issue operating permits incorporating several altemate operating scenarios.

Section 127.448 authorizes emissions trading within a facility where the facility has a federally

547 Id

548 Id

49 25 PA. CODE ch. 127, subchs. A, D, E.

30 25 PA. CODE §§ 127.446, 127.402, 127.428, 127.412.
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enforceable emissions cap on its etmssnons. And section 127.462 provides an expedited
process for making minor modifications at a facility. For certain changes, absent a specific
problem with the proposed minor modification, the facility is allowed to implement the
modification within 21 days of requesting the change.

However, despite the steps taken to consolidate aspects of construction and operation
permitting, Pennsylvania's program is not the equivalent of an integrated program such as
Louisiana's.’® The simple reason is that Pennsylvania does not issue the Title V permit at the
same time as the construction permit (plan approval). Rather than the Title V permit being
issued jointly with the plan approval in advance of construction, Pennsylvania waits to issue
the Title V permit until after shakedown. Thus, even though Pennsylvania's program may
reduce some duplication, it is not truly an integrated program as envisioned by Part 70.

2. Operational Flexibility

As some other states have done, Pennsylvania's statute requires operational flexibility
by essentially repeating the gist of CAA section 502(b)(10).’*> Operational flexibility is then
implemented through several different provisions in the rules.

Pennsylvania summarizes its various operational flexibility provisions in one rule
section. That section merges operational flexibility and permit revision concepts. In its
entirety, it provides:

Sec. 127.2. Operational Flexibility.

g}) The following regulations implement the provisions of Section 502(b)(10)

the Clean Air Act and Section 6.1(i) of the Act [Pennsylvania's Air
Pollution Control Act] related to operational flexibility.

51 See supra text accompanying notes 302-20.

2 Pa. STAT. ANN. tit. 35, § 4006.1(i) [§ 6.1(i) of the Air Pollution Control Act].
“The board shall by regulation establish provisions to allow changes within a permitted facility
or one operating pursuant to clause (3% of subsection (b) of section 6.1 without requiring a
gexmn revision, 1f the changes are not modifications under any provision of 42 U.S.C. Ch. 85
ubch. I (relating to programs and activities) and the changes do not exceed the emissions
allowable under the permit whether expressed therein as a rate of emissions or in terms of
total emissions, provided that the facility provides the administrator and the department with
written notification at least seven (7) days in advance of the proposed changes, unless the
board provides in its regulations a different time frame for emergencies."
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where there is a federally enforceable emissions cap on

g)_ _Section 127.448 authorizes emissions trading within a
emissions of air contaminants.

(2) Section 127.449 authorizes de minimis emissions
increases without a permit amendment and continues the
Department's existing grogmm for sources of minor
significance contained m Section 127.14.

(b) The following regulations contain aaditional provisions that provide
operational flexibility:
(1) Section 127.447 authorizes permittees to describe
alternate operating scenarios in their permit application and
allows the Department to issue operating permit [sic]
imcorporating several altemate operating scenarios.

(2) Section 127.462 provides for an expedited process for
making minor permit modifications.

(3) Section 127.451 allows the administrative amendment

procedures to be used for Title V operating &ermit

amendments which have received state plan approval.

3. Alternative Operating Scenarios

Pennsylvania's alternative scenarios provision generally mirrors current Part 70, but

does not include the refinement under EPA's proposed revisions for notice to the permitting
authority under certain circumstances. The EPA proposal changes the current rule by
restricting recordation of scenarios being used in a log to those cases where monitoring meets
certain requirements that will prevent tampering with the data. Otherwise, the permit must
require that the source mail notice of any changes betweer. scenarios to the permitting
authority on a weekly basis.”®* Pennsylvania's rule does not contain this requirement for
notice to the permitting authority. It simply provides that the source shall record the scenario
under which it is operating in a log at all times, and the permit terms may require the source
to notify the DER at the time it implements the change (it does not specify how).”** This
discrepancy may require Pennsylvania to make further changes.

3%3 25 PA. CODE § 127.2.
5% Proposed Amended 40 C.F.R. § 70.6(a}9)(i).
355 25 PA. CODE § 127.447(b)(1).
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4. Emissions Trading

Pennsylvania's section 127.448 authorizes both forms of emissions trading allowed
under current 40 C.F.R. section 70.4(b)}(12) - the optional trading under a SIP and the
mandatory trading solely for the purpose of complying with a federally enforceable cap
established in the permit. Although EPA's proposed revisions contain slightly different
language than the current rule, it does not appear that any variations would pose any problem
for Pennsylvania's rule.

5. De Minimis Emission Increases

In its proposed rules, Pennsylvania's provision for de minimis emission increases was
found at section 127.513, which was part of Subchapter E, Title V Operating Permits.
However, in the final rule, section 127.513 will be changed to section 127.449, where it will
apply to all operating permits. This will allow the "sources of minor significance" program
to continue to be applicable to both Title V and state-only sources.**

Pennsylvania conforms to EPA's proposed revisions by eliminating section 502(b)(10)
changes and adding the provision for de minimis increases. Section 127.449 will allow de
minimis emission increases at a permitted facility without a permit revision when the source
provides seven days advance notice of the change. In conformity with the proposed revisions,
Pennsylvania requires that the permit contain a condition authorizing the use of de minimis
emission increases. Pennsylvania's rule does not have all the gatekeepers found in EPA's
proposed revisions, however.

Pennsylvania's gatekeepers are that a de minimis increase cannot occur if it would
increase the emissions of a hazardous air pollutant under CAA section 112, subject the source
to nonattainment or PSD permit requirements, or violate an applicable requirement.*’ The
prunibition against violating an applicable requirement is found in EPA's proposed revisions,

and of course is common to all the flexibility provisions, both under the current Part 70 and

3% Advance Notice of Final Rulemaking, supra note 527, at 7.
557 25 PA. CODE § 127.449(b).
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the proposed revisions. But the prohibition against an increase that would trigger major NSR
permitting is not found in EPA's proposed revisions; it would not appear to be necessary
considering the substantive limits on de minimis increases. The prohibition against any
increase in hazardous air pollutants is one of the altematives proposed by EPA.*%®

Certain gatekeepers required by EPA are not specified in the Pennsylvania rule. For
nstance, Pennsylvania does not provide that a source must be in compliance with the permit
terms it seeks to change, that the need for the permit revision must result from a physical or
operational change (unless the permit revision solely involves monitoring or recordkeeping
requirements), that the change may not involve a permit term or condition established to limit
emissions which is federally enforceable only as a Part 70 permit term or condition, that de
minimis emission threshold levels cannot be met by offsetting emission increases with
decreases at the same source, and that the change may not involve a change to monitoring or
recordkeeping requirements unless the source demonstrates that the change will not affect its
capability to measure emissions as accurately as before the change.’® It appears these
gatekeepers were added to EPA's proposed revisions after Pennsylvania issued its proposed
rule, and will have to be added to Pennsylvania's rule.

Pennsylvania has chosen to define de minimis emissions increases in terms of tons per
permit term, which is one of the altemative approaches proposed by EPA for both unit-based
and increment-based de minimis.’® For each criteria pollutant, Pennsylvania provides the

itation for a single source during the permit term and for the facility during the permit
term. In each case, the limitation for the facility as a whole is five times the limitation for a
single source. For example, the maximum increase for carbon monoxide is four tons from a

single source during the term of the permit and 20 tons from the facility during the term of

% Proposed Amended 40 C.F.R. § 70.7(f)(2)(ii}(B) proposes that one of the
altematives for increases of hazardous air pollutants (HAPs) allowed be zero tons per year,
effectively preventing de minimis emission increases from being used for HAP emissions.
Pennsylvania plans to adopt this approach for HAPs.

% Proposed Amended 40 C.F.R. § 70.7(E(2)iXA)-(E).
360 See supra text accompanying notes 239-40.
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the permit.*' It is not entirely clear whether the term "source” as used in Pennsylvania is
equivalent to "unit" (emissions unit), as used in the EPA version. From Pennsylvania's
definition of "Title V facility” it would appear that a source would be a grouping of emission
units.*®> In that case, Pennsylvania's rule could be stricter than EPA's in that regardless of
how many emission units there are in a source, the limitation would apply to the source as a
whole.

There are key procédural differences between the Pennsylvania and EPA proposed
rules. Pennsylvania does not treat de minimis emission increases as a permit revision.**
Pennsylvania's advance notice of final rulemaking specifically states that de minimis increases
can be made without a permit revision.’® In this regard, Pennsylvania is following the
mandate of its operational flexibility statute section. But the statute would conflict with
EPA's proposed revisions. Pennsylvania also does not require monthly, batched public notice
or allow public objection (or permitting authority disapproval or EPA veto as a result of
public objection) after the change is made, as do EPA's proposed revisions.’® In fact,
Pennsylvania simply does not impose the full panoply of procedures required by EPA's
proposed revisions. If Part 70 is revised to require a permit revisiop and post hoc public
comment and objection for de minimis increases, then Pennsylvania will have to change its
rule to conform.>*

As noted earlier, part of Pennsylvania's rationale for authorizing de minimis increases

was to continue its successful plan approval exemption program at section 127.14, which

36! 25 PA. CODE § 127.449(d)(i).

%62 25 PA. CODE § 121.1.

363 25 PA. CODE § 127.2(a)(2).

64 See Advance Notice of Final Rulemaking, supra note 527, at 6-7.
365 Proposed Amended 40 C.F.R. § 70.7(f)3).

%6 Pennsylvania does state that its minor operating permit modification procedure can
be used to incorporate the authorization for de minimis mcreases into the permit terms and
conditions, but this is not the same as a permit revision each time a change is made under the
de minimis increase provision. Advance Notice of Final Rulemaking, supra note 527, at 7.
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allows facilities to construct and operate “sources of minor significance” without requirmg
a plan approval® Pennsylvania believes this program has been effective for avoiding delays
and paperwork for sources with de minimis emissions. Pennsylvania concluded that Part 70
would not have authorized the continuation of such a program, because section 502(b)(10)
changes cannot increase emissions allowable under the permit. Section 127.14 will provide
that at a Title V facility, when the DER allows de minimis emission increases under section
127.449, plan approval will not be required.
6. Minor Operating Permit Modifications
Section 127.462, minor operating permit modifications, is Pennsylvania's equivalent
to EPA's proposed minor permit revisions provision (which replaces the current minor permit
modification process). Like the de minimis increases provision, Pennsylvania has made
section 127.462 applicable to all operating permits, not just Title V permits.
Pennsylvania actually defines minor operating permit modifications separately, in
section 121.1. The definition is as follows:
Minor operating permit modification--A change to incorporate de minimis
conditions or applicable requirements into an existing permit or a charge that
does not require plan approval but which contravenes an express permit term.
The term does not include the following:
(i) A change that would violate applicable requirements or
contravene enforceable permit terms and conditions that are
monitoring (including test methods), recordkeeping, reporting
or compliance certification requirements.

(i) A change that is a modification under Title I of the Clean
Air Act.

(iii)) A change subject to Title IV of the Clean Air Act.

(iv) A change that exceeds the emissions allowable under the
permit, whether expressed as a rate of emissions or in terms of
total emissions.

(v) A change otherwise requiring approval on a case-by-case
gal!:l: under this article or the applicable State Implementation

%7 25 PA. CODE § 127.14 exempts sources making changes such as installing low
capacity combustion units, air ventilation systems, etc.
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These criteria differ from some of the criteria in the EPA proposal. The possibly
problematic prohibitions included by Pennsylvanis are the ones against changes that exceed
the emissions allowable under the permit (a section 502(b)(10) requirement) and changes that
require case-by-case approval. For example, minor permit modifications as currently written
do not allow changes which require approval on a case-by-case basis.*® But this prohibition
has been eliminated from EPA's proposed minor permit revisions provision.

The continuing restriction against changes which constitute a Title I modification may
also be a problem, if Title I modification is redefined to include minor NSR, as discussed
previously.>® EPA's proposed revisions contain the gatekeeper that a minor permit revision
may be used only for changes that "[a]re not modifications subject to parts C or D of title I
of the Act, unless the change has been approved pursuant to major NSR and would
incorporate all applicable requirements...."*’° As can be seen, this gatekeeper does not use
the term "Title I modification,” as does the equivalent gatekeeper in the current rule.””" The
obvious reason is that EPA here intends to refer only to major NSR. Minor NSR changes will
be allowed under the minor permit revision procedures in EPA's proposed revisions. That is
one the main ways in which what are now minor permit modifications will be broadened to
provide more flexibility (of course, the trade-off is the addition of public review).
Pennsylvania will have to ensure that its definition of Title I modification conforms to the
proposed revisions. Ifit does, then Pennsylvania will have to change this aspect of its rule
to clarify that minor operating permit modifications are prohibited only where the change
involves major NSR.

In addition, there are some new criteria in EPA's proposed revisions which

Pennsylvania does not have. For example, EPA's proposal does not allow changes which

568 40 C.F.R § 70.7(e)2)XilAX3). See also the discussion of Texas' problem in
changing this criterion, supra text accompanying notes 348-54.

369 See supra text accompanying notes 243-77.
S° Proposed Amended 40 C.F.R. § 70.7(g)( 1 )iXE).
40 C.E.R. § 70.7(eX2)IXAX5).
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"mvolve offsets or modifications under section 112(g) of the Act, unless the change has been
approved pursuant to a section 112(g) review process."’”? Pennsylvania simply does not
address this provision. It does not appear that Pennsylvania's prohibition against changes that
constitute Title I modifications would suffice to cover this omitted criterion. It is likely that
Pennsylvania will have to take further steps to reconcile its minor operating permit
modification criteria with EPA's proposal.

It does appear that Pennsylvania's minor operating permit modification procedure
generally conforms to the EPA proposal, but again there are some differences. Pennsylvania
does require public notice to be published in a newspaper of general circulation and a 21-day
public comment period. It then provides that the source may make the change subject to
subsequent review and final action by the DER and EPA unless there is a germane and
nonfrivolous public comment. In that case, the DER must decide by day 28 whether the
comment is germane and nonfrivolous, and whether it warrants denying the change or
requiring processing as a plan approval or significant modification.”” These requirements are
consistent with EPA's proposed revisions.

However, Pennsylvania's rule allows the DER 90 days to take final action, whereas
EPA has shortened the period to 60 days, or 15 days after EPA's 45-day review, whichever
is later (EPA's 45-day review could begin later than day one, depending on when it receives
a copy of the application). In addition, Pennsylvania has not provided that any person who
files a public objection which the permitting authority within 28 days of public notification
does not determine to be germane and non-frivolous may bring suit in state court to compel

action by the permitting authority and seek an ijunction prohibiting the source from

5 Any person who filed a {t)_ublic objection pursuant to this paragraph which the

pezmitting_l:uthomy within 28 days of public notification does not determine to be germane
and non-frivolous may bring suit in State court to compel action by the p g authoml

and, in accordance with applicable standards for obtaining such relief under State law, see
an injunction in State court prohibiting the source from implementing the requested change.

57 25 PA. CODE § 127.462(c)-(f).
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implementing the requested change.”™ There are other differences, mainly in that the EPA
proposed revisions are more detailed concemning the process to be followed. While all the
details of the process may not be completely necessary, Pennsylvania may want to add them
at the same time that it corrects the more substantive discrepancies.
7. Administrative Operating Permit Amendments

The final aspect of Pennsylvania's rules to discuss is administrative amendments.
Pennsylvania allows the basic minor changes authorized under the current and proposed Part
70. It does not have a category for similar changes. Pennsylvania provides that
administrative amendments can be used to incorporate into the Title V permit the
requirements from plan approvals authorized under an EPA-approved program that meets
procedural requirements equivalent to "this chapter” that would be applicable to the change
if it were subject to review as a permit modification. Pennsylvania asserts that it is retaining
the applicability of administrative amendments for those changes which have received state
plan approval from the DER. Pennsylvania says that this process will only be allowed when
EPA completes the rulemaking to revise the Title V regulations because, under the current
Part 70, administrative amendments are not allowed for changes that require state plan
approval authorization.*’®

However, Pennsylvania’s position is somewhat difficult to follow. Part 70 does allow
incorporation of construction permit terms that have been established through an “enhanced”
Title V/ NSR program. Apparently, neither Pennsylvania's current or proposed plan approval
process contains all the procedural elements that would qualify it as an enhanced program.
Although public notice and comment is part of the plan approval process, EPA veto and

affected state notice is not.>”” Thus, under the current Part 70, it is not EPA that needs to

7 Proposed Amended 40 C.F.R. § 70.7(g)(5Xiil).
575 25 PA. CODE § 127.541.
576 Advance Notice of Final Rulemaking, supra note 527, at 7.

571 25 PA. CODE §§ 127.41 - 127.51 allow for public notice, comment and a hearing
for plan approvals, but provide no additional process.
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revise the Title V regulations, but Pennsylvania that needs to create an enhanced program if
it wants to incorporate NSR changes as administrative amendments.*"

In summary, Pennsylvania has a very different program from the other states. While
some of Pennsylvania's rules as originally proposed served as a model for EPA's proposal to
revise the Part 70 flexibility provisions, and Pennsylvania was aware of EPA's intentions with
regard to the proposal as of March 21, 1994, when it was preparing its final rules, its rules
are not entirely consistent with what EPA ultimately released on July 8, 1994. Pennsylvania

will probably still need to make some further changes when the EPA reproposal is finalized.

57® Note that in the proposed revisions, EPA uses the term "merged program” instead
of "enhanced program." The primary difference is that in a merged program, EPA's
opportunity to object to the change would not need to be provided prior to construction or
modification of the source. See Advance Text, supra note 12, at 49 (preamble, sec.
HLE.3.b); Proposed Amended 40 C.F.R. § 70.7(e)}4Xii).
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VII. CONCLUSION

The permits litigation and EPA's proposed revisions to the current Part 70 flexibility
provisions confirm that the Title V program is still in its infancy. It will take more time to sort
out the controversial flexibility provisions. This aspect of the Title V program may very well
remain susceptible to political pressure.

Despite the likelihood of further changes to Part 70, however, most states have
developed and submitted their Title V programs as required, and EPA is likely to act on many
of them by November 15, 1994, or soon thereafter, under the current rule. Those programs
will be m effect for some uncertain length of time, possibly until 1996 or 1997, and there may
be an opportunity to see how some of the current flexibility provisions work in practice. As
this paper has shown, where there are discrepancies in certain state flexibility provisions,
EPA's best choice is to grant states interim approval, and impose requirements to revise their
flexibility provisions as necessary to ensure consistency with Part 70.

The foregoing review of certain unique state Title V programs may tend to obscure
the fact that most state programs track Part 70 very closely. Mosi states have not found it
necessary to change the basic flexibility provisions, instead adopting them virtually "as is"
from Part 70. In those states considered in this paper, it is very difficult to find any common
approach to operational flexibility or permit revisions. Some states have taken the same
approach to certain issues, such as requiring off-permit changes to be added to the state-only
portion of the permit (Texas ™ and California's Ventura County). But others have prohibited
or not fully addressed off-permit changes (Wisconsin, Florida). Texas and Florida seem to
have truly struck out on their own, creating hard-to-understand or convoluted schemes in an
already complex area. In doing so, they have generated some potentially significant problems,
such as omitting some of the minor permit modification gatekeeper criteria.

Without any practical experience with the Part 70 flexibility provisions, it is difficult

" Depending on whether Texas will use permit additions to add federally enforceable
permit terms to the state-only portion of the permit. See supra text accompanying notes 343-
45.
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to evaluate both them, and their state counterparts. This review of selected state programs
does not reveal any which can be considered a distinct improvement on the current Part 70
flexibility provisions, except for Pennsylvania, which is a special case in that it conforms more
to EPA's proposed revisions than to the current rule. Texas' and Florida's programs seem to
raise as many questions as they answer, and are not necessarily any easier to understand or
apply than the Part 70 flexibility provisions.

It is also hard to measure the extent to which the various programs reviewed here may
provide more or less flexibility than Part 70. It seems fairly clear that the Part 70 flexibility
provisions themselves, especially the highly visible minor permit modification procedures, are
quite narrow. Even EPA admits that in the preamble to its proposed revisions. Although one
might have expected some states to seek to provide industry more flexibility than the Part 70
minimum floor, that does not seem to be the case. The chief reason may be that the various
gatekeepers and restrictions EPA has imposed in Part 70 to implement the CAA's mandate
to assure compliance with all applicable requirements create a straightjacket that prevents
states from maneuvering to favor industry further. For instance, while Texas' omission of the
complete case-by-case determination gatekeeper in its permit addition provision may give
industry more room, it also violates Part 70 and will probably have to be changed.**

In addition, it is evident that providing industry the maximum amount of flexibility is
not always a state's paramount goal. In many cases, the goals of preserving existing state
operating or construction permit programs for effective air quality regulation and ensuring
adequate review of operational changes have been more important. For instance, Texas has
zealously guarded its existing mmor NSR program, and Wisconsin has opted for more rather
than less public and governmental review of minor permit modifications, as well as refusing
to allow industry the potentially significant benefits of being able to make off-permit changes.
None of this is surprising; state approaches reflect the conflict of the policies underlying Title
V and Part 70.

%8 See supra text accompanying notes 348-54.
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What perhaps is the most instructive aspect of this review is the degree to which the
states raust walk a tightrope to negotiate the complex and heavily restricted Part 70 flexibility
provisions. Some of those states which have chosen to deviate from the Part 70 flexibility
provisions to create their own structure may encounter problen:s, and not all their flexibility
provisions will survive EPA scrutiny. In the next few years, as the earliest permitted sources
begin to make operational changes during the window before the proposed Part 70 revisions
take effect, there may be a limited opportunity to see how states apply their current flexibility
provisions. That practical experience may yield a better understanding of the meaning and
impact of the state flexibility provisions studied in this paper. Of course, by then the Part 70
flexibility provisions will have reached the next stage of their evolution, and more attention
will be focused on the revisions. Hopefully, any revisions to the current Part 70 flexibility
provisions will constitute an improvement, even if they still do not satisfy all of the concerns

of the regulated community, the environmental groups, and the regulators.
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